RECEIVED

MAY 19 2001
STATE OF SOUTH DAKOTA ) ﬁ?ﬁm E%Agg&%?gglgﬁi CIRCUIT COURT
L §
COUNTY OF BUFFALQO ) FIRST JUDICIAL CIRCUIT

IN THE MATTER OF THE COMPLAINT

FILED BY SPRINT COMMUNICATIONS

COMPANY, LP AGAINST NATIVE CIV. 11-
AMERICAN TELECOM, LLC

REGARDING TELECOMMUNICATIONS

SERVICES

NATIVE AMERICAN TELECOM, LLC’s
APPLICATION FOR STAY OF ADMINISTRATIVE PROCEEDINGS
PENDING JUDICIAL REVIEW
NOTICE Oif HEARING

PLEASE TAKE NOTICE that Appellant Native American Telecom, LLC (“NAT”),
pursuant to SDCL §1-26-32, does hereby apply to stay all proceedings currently before the South
Dakota Public Utilities Commission (“SDPUC”) in TC10-026, pending the Court’s review and
~ final adjudication of this matter.

FACTS

On May 4, 2011, the SDPUC issued its “Order Denying Motion to Stay” (“Order”).! In
this Order, the SDPUC denied NAT’s “Motion to Stay” based on the “tribal exhaustion |
doctrine.” Among its bases for this denial, the SDPUC held that “no caselaw or statutory
authority was cited demonstrating that [the tribal exhaustion doctrine] has been adopted by our
state courts or by state law or that this doctrine is binding on a state administrative agency.”

On May 17, 2011, NAT served its “Notice of Appeal” on the parties. NAT’s appeal is

venued in the First Judicial Circuit, Buffalo County, South Dakota.

1 A copy of the SDPUC’s Order is attached as “Exhibit 1” to the Affidavit of Scott R. Swier in
Support of NAT’s Application for Stay of Administrative Proceedings.
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II.

LEGAL ANALYSIS
Statutory Authority to Enter Stay of SDPUC Proceedings
SDCL § 1-26-32 provides:

An application to the circuit court for a stay of the agency’s
decision may be made only within ten days of the date of receipt or
failure to accept delivery of the agency’s decision. Upon receiving
a timely application for a stay and notice of hearing thereon, the
court may enter a temporary stay pending a hearing on the
application. Following a hearing, the court may order a further
stay, pending final decision of the court.

The Court Should Grant NAT’s Application for Stay

The Court should stay all proceedings currently before the SDPUC (TC10-026), pending

the Court’s review and final adjudication of the SDPUC’s “Order,” for the following reasons:

-1

The SDPUC’s “Order” encompasses a highly complex and technical legal issue
on which the South Dakota Supreme Court has not provided an analysis and/or
opinion.

Specifically, the SDPUC’s “Order” encompasses the legal issue of whether South
Dakota state courts and/or administrative agencies should recognize the “tribal
exhaustion doctrine.”

In Jowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9 (1987) and Nat’l Farmers Union
Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845 (1985), the United States
Supreme Court announced the doctrine of “tribal court exhaustion.” This
doctrine is designed to protect the integrity of tribal courts, vital as those courts
are to the exercise of tribal self-government. The federal courts have
uniformly held that, under this doctrine, a party may not circumvent or attack a
tribal court’s jurisdiction by filing a duplicative federal court action. Because
this dispute strikes at the very heart of tribal self-determination, it presents a
classic case for consideration and application of the tribal court exhaustion
doctrine.

As specifically referenced in its “Order,” the SDPUC’s “tribal exhaustion
doctrine” determination was made without guidance from either a South
Dakota Circuit Court or the South Dakota Supreme Court

The SDPUC’s determination will, unless stayed by the Court, go into effect ten
days after NAT’s receipt of the “Order.”



6. NAT is adversely affected and aggrieved by the SDPUC’s “Order” because the
applicability of the “tribal exhaustion doctrine” is an issue of first impression
in South Dakota and NAT has been (and will be) subjected to voluminous and
costly discovery requests and motions from Sprint.

WHEREFORE, NAT respectfully requests that the Court stay all proceedings currently

before the SDPUC in TC10-026, pending the Court’s review and final adjudication of the
SDPUC’s *“Order.”

Dated this 17™ day of May, 2011.
SWIER LAW FIRM, PROF. LLC

Scott R. Swier

133 N. Main Street

P.O. Box 256

Avon, South Dakota 57315

Telephone: (605) 286-3218
scott@swierlaw.com
www.SwierLaw.com

Attorneys for Appellant Native American
Telecom, LLC



NOTICE OF HEARING
NOTICE IS HEREBY GIVEN that Appellant Native American Telecom, LLC, will
bring on for hearing the following:

1. Native American Telecom, LLC"s Application for Stay of Administrative Proceedings
before the Honorable Bruce V. Anderson at the Brule County Courthouse in Chamberlain, South
Dakota, on the 7" day of June, 2011, at 1:30 p.m., or as soon thereafter as Appellant Native
American Telecom, LLC, can be heard.

Dated this 17™ day of May, 2011.

SWIER LAW FIRM, P

Scott R. Swier

133 N. Main Street

P.O. Box 256

Avon, South Dakota 57315

Telephone: (605) 286-3218
scott@swierlaw.com
www.SwierLaw.com

Attorneys for Appellant Native American
Telecom, LL.C



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on May I 7% 2011, a true and correct copy of the

foregoing NATIVE AMERICAN TELECOM, LLC’s APPLICATION FOR STAY OF

ADMINISTRATIVE PROCEEDINGS PENDING JUDICIAL REVIEW & NOTICE OF

HEARING, was served by electronic mail and United States First Class mail upon:

Ms. Patty Van Gerpen

Executive Director

South Dakota Public Utilities Commission
500 East Capitol

Pierre, S.D. 57501
patty.vangerpen(@state.sd. us

Mr. David Jacobson

Staff Analyst

South Dakota Public Utilities Commission
500 East Capitol

Pierre, S.D. 57501
david.jacobson(@state.sd.us

Mr. Richard D. Coit

Executive Director and General Counsel
SDTA

P.O. Box 57

Pierre, S.D. 57501

richeoit@sdtaonline.com

Mr. William P. Heaston
V.P., Legal & Regulatory
SDN Communications
2900 West 10" Street
Sioux Falls, S.D. 57104

bill.heaston@sdncommunications.com

Mr. Stanley E. Whiting
142 E. 3" Street
Winner, S.D. 57580
swhiting@gwtc.net

Ms. Karen Cremer
Staff Attorney

. South Dakota Public Utilities Commuission

500 East Capitol
Pierre, S.D. 57501
karen.cremer{@state.sd.us

Ms. Darla Pollman Rogers
Attorney at Law

Riter Rogers Wattier & Brown LLP
P.O. Box 280

Pierre, S.D. 57501-0280
dprogers@riteriaw.com

R. William M. Van Camp

Attorney at Law

Olinger Lovald McCahren & Reimers PC
P.O. Box 66

Pierre, S.DD. 57501-0066
bvancamp@olingerlaw.net

Ms. Diane C. Browning

6450 Sprint Parkway
Overland Park, Kansas 66251
diane.c.browning@sprint.com

Mr. Phillip Schenkenberg
Briggs and Morgan, P.A.

80 South 8% Street

2200 IDS Center

Minneapolis, Minnesota 55402
pschenkenbero(@briges.com




Mr. Scott G. Knudson

Briggs and Morgan, P.A.

80 South 8™ Street

2200 IDS Center

Minneapolis, Minnesota 55402
sknudson@briggs.com

Mr. Tom D. Tobin
422 Main Street
P.0. Box 730
Winner, S.D. 57580
tobinlaw{@gwic.net

Ms. Judith Roberts

Attorney at Law

P.O. Box 1820

Rapid City, South Dakota 57709
jhr@demjen.com

Scott R. Swier





