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BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF SOUTH DAKOTA 

 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

 

IN THE MATTER OF THE APPLICATION 

BY TRANSCANADA KEYSTONE 

PIPELINE, LP FOR A PERMIT UNDER 

THE SOUTH DAKOTA ENERGY 

CONVERSION AND TRANSMISSION 

FACILITIES ACT TO CONSTRUCT THE 

KEYSTONE XL PROJECT 

 

: 

 

: 

 

: 

 

: 

 

: 

 

: 

 

HP 14-001 

 

   

APPLICANT’S OPPOSITION TO 

THE YANKTON SIOUX TRIBE’S 

MOTION TO DISMISS

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

 

 The Yankton Sioux Tribe seeks dismissal of the petition filed by TransCanada 

Keystone Pipeline, LP (“Keystone”) asking that the Commission accept its certification 

under SDCL § 49-41B-27.  For the following reasons, the Tribe’s motion is without 

merit. 

1. The logic of the motion is contrary to the statute. 

 The logic of the Tribe’s motion is that any post-permit change to a project, whether 

in the project itself or in circumstances related to the project, nullifies the permit and 

requires that the project get a new permit from the Commission.  The Tribe does not 

identify any specific changes that it says require dismissal and a new permit proceeding.  

Instead, the Tribe contends, without explanation, either that any change requires a new  
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permit, or that numerous changes require a new permit.  The Tribe cites no statute or 

regulation supporting its interpretation of SDCL § 49-41B-27. 

 The Tribe’s argument is not logical.  The certification statute itself presumes that 

there can be changes to a project or to the circumstances related to a project between the 

date of a permit and the date construction begins if that happens more than four years 

after the permit was issued.  The logic of SDCL § 49-41B-27 is that because some things 

might have changed in four years, an entity that has been granted a permit must certify 

that the project continues to meet the conditions on which the permit was granted.  If any 

change related to the project were sufficient to require a new permit, then the only 

circumstance in which SDCL § 49-41B-27 would apply would be if there had been no 

change of any kind in four years related to the project.  That is not consistent with the 

plain language of the statute, and it is not consistent with the logic of the statute.  The 

statute anticipates changes to the project, but is meant to ensure that changes do not 

prevent the project from meeting the conditions on which the permit was granted. 

2. The permit conditions themselves presume changes after the date of the 

permit. 

 

 Many of the permit conditions themselves presume that there will be changes 

between the date of the permit and the date of the project’s construction.  For instance: 

001578



Case Number: HP 14-001 

Name of Document: Applicant’s Opposition to the Yankton Sioux Tribe’s Motion to Dismiss 

 

{01800222.1} 

3 

 

• Condition No. 6 recognizes that “Keystone will continue to develop route 

adjustments throughout the pre-construction design phase” and requires that 

Keystone “will file new aerial route maps that incorporate any such route 

adjustments prior to construction.” 

 

• Condition No. 8 requires period reporting to the Commission until construction is 

completed, including notice of “design changes of a substantive nature.” 

 

• Condition No. 12 requires that Keystone report to the Commission “the date 

construction will commence,” recognizing that a specific starting date was not a 

condition of the permit when it was granted. 

 

• Condition No. 13 recognizes that Keystone may modify its Construction 

Mitigation and Reclamation Plan, and that “the CMR Plan as so modified shall be 

filed with the Commission.” 

 

• Condition No. 15 requires that “[p]rior to construction,” Keystone must develop 

construction/reclamation units, and Condition No. 16(e) requires that “Keystone 

shall draft specific crop monitoring protocols for agricultural lands.” 

 

• Condition No. No. 28 requires that “Keystone shall, prior to any construction, file 

with the Commission a list identifying private and new access roads” and a 

“description of methods used by Keystone to reclaim those access roads.” 

 

• Condition No. 34 requires that Keystone continue to evaluate high consequence 

areas and before commencing operation, must identify and add to the Emergency 

Response Plan and Integrity Management Plan HCAs “whether currently marked 

on DOT’s HCA maps or not.” 

 

• Condition No. 36 requires that before beginning operation Keystone prepare and 

file with PHMSA an emergency response plan and an integrity management 

program. 
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 All of these conditions, which acknowledge that there will be changes and that 

there are things that Keystone must do in compliance with the permit that were not clearly 

defined or specified when the permit was issued, are inconsistent with the Tribe’s motion.  

3. The changes indicated in the tracking table do not affect Keystone’s ability to 

meet the permit conditions or establish a “new” project. 

 

 The changes indicated in the tracking table attached as Appendix C do not reflect, 

as the Tribe contends, that this is a new project.  By identifying these changes, Keystone 

is not making a “veiled attempt,” as the Tribe suggests, to substitute a new project for the 

one for which it received a permit.  Rather, the changes identified in the tracking table do 

not affect Keystone’s ability to meet the permit conditions, which is the issue before the 

Commission based on Keystone’s certification under SDCL § 49-41B-27.  The Tribe’s 

motion does not consider the particulars in Keystone’s tracking table, but a review of the 

tracking table establishes that nothing significant has changed.  The overall project 

remains the same. 

 Some of the changes reflect that portions of what had been considered the 

Keystone XL Pipeline Project in 2009, when the permit application was filed, have 

already been constructed.  (Tracking Table, Finding Nos. 15-16.)  In South Dakota, 

however, the project remains the same, although the length of the pipeline in South 

Dakota is now 315 rather than 314 miles, and the maximum operating pressure will be 
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1,307 psig instead of 1,440 psig.  (Id. Nos. 16, 18.)  The pipeline passes through the 

same counties and has the same number of pump stations, although there will now be 20 

valve sites in South Dakota instead of 16, and there will be three to five pumps initially  

installed at each pump station, instead of three with the prospect of five if future demand 

warrants, as stated in the original application.  (Id. No. 20.)   

 A significant number of the changes relate to the fact that Keystone is no longer 

seeking a Special Permit.  Keystone withdrew its request for a Special Permit from 

PHMSA, and instead must comply with the special conditions developed by PHMSA as 

set forth in the Department of State 2014 Final Supplemental Environmental Impact 

Statement, Appendix Z.  (Id. Nos. 22, 60-62, 90, 107.)  Keystone will present evidence 

that this change in federal permit requirements strengthens its ability to meet the permit 

conditions in South Dakota.  These changes do not establish a different project than the 

one that was permitted.   

 Finding Nos. 24-29 indicate that there have been global changes in demand for 

crude oil since 2009, but market demand for the project remains strong, and the changes 

in demand do not affect Keystone’s ability to meet the permit conditions.  The changes in 

market conditions do not in any way establish that the proposed Keystone XL Pipeline 

constitutes a different project than was permitted.   
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 With respect to environmental findings, Keystone has updated its CMR Plan (id. 

No. 32) as specifically contemplated in the permit conditions.  (Condition No. 13.)  

Similarly, Keystone will update the soil type maps and aerial photograph maps as required 

by Condition No. 6.  (Finding No. 33.)  The pipeline will not cross any additional 

streams or rivers, but two additional rivers, the Bad River and Bridger Creek, will be 

crossed utilizing horizontal directional drilling rather than an open-cut crossing.  (Id. 

Nos. 41, 83.)  The total length of pipe with the potential to affect a High Consequence 

Area has decreased from 34.3 miles to 19.9 miles.  (Id. No. 50.)  These changes do not 

establish a different project than the one that was permitted.  

 Nothing in the tracking table of changes, which the Tribe’s motion does not 

address in any detail, establishes that Keystone is attempting through its certification to 

accomplish some sort of “bait and switch,” substituting a different project for the one that 

was permitted.  The factual basis for the Tribe’s motion is therefore directly contradicted 

by Keystone’s earlier submission.     

4. The permit has not expired. 

 The language of SDCL § 49-41B-27 does not indicate that a project permit expires 

if construction has not started within four years after the permit was granted.  As 

Commissioner Hanson noted at the last hearing, this is not a new permit proceeding.  The 

statute does not require that Keystone start over to secure a new permit or that it again 
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meet the burden of proof stated in SDCL § 49-41B-22.  Ordering dismissal in this case 

based on the sort of changes indicated in Keystone’s tracking table would be no different 

than holding that the permit has expired. 

5. No authority supports the motion. 

 The Tribe cites two cases in its motion, but the case law addresses procedural 

issues.  The Tribe cites no case law, no statute, and no regulation supporting its unique 

interpretation of SDCL § 49-41B-27. 

Conclusion 

 The Tribe’s motion is illogical, not consistent with the statute or the facts 

presented in Keystone’s petition under SDCL § 49-41B-27, and not supported by any 

authority.  Keystone respectfully requests that the motion be denied. 

 Dated this 29th day of December, 2014. 

      WOODS, FULLER, SHULTZ & SMITH P.C. 

 

           By /s/ James E. Moore                                          

      William Taylor 

      James E. Moore 

      PO Box 5027 

      300 South Phillips Avenue, Suite 300 

      Sioux Falls, SD 57117-5027 

      Phone (605) 336-3890 

      Fax (605) 339-3357 

      Email james.moore@woodsfuller.com  

      bill.taylor@woodsfuller.com 

      Attorneys for Applicant TransCanada 
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