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BEFORE THE PUBLIC UTILITIES COMMISSION  
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COMES NOW, Staff (“Staff”) of the Public Utilities Commission (“Commission”) and 

files this Response to the Motion in Limine to Exclude Testimony of Kevin E. Cahill, Ph.D.  In 

its Motion, Keystone seeks exclusion of Kevin E. Cahill, PhD’s rebuttal testimony.  Dr. Cahill’s 

testimony was filed in rebuttal to the testimony of Staff witnesses Brian Walsh and Kimberly 

McIntosh.  For the following reasons, Keystone’s Motion should be granted. 

Keystone argues that the proffered rebuttal testimony is not relevant to this docket under 

SDCL § 49-41B-27.  While Staff does agree with that argument, because the testimony was filed 

as rebuttal, it is more important that the testimony be responsive to prefiled direct testimony by 

being within the scope of the direct testimony it seeks to rebut.  Generally, rebuttal evidence is 

confined to responding to matters raised by the opposing party.  See AMJUR TRIAL § 289. 

In his prefiled rebuttal testimony, Dr. Cahill claims to be responding to Ms. McIntosh’s 

testimony that “any oil spill may be totally remediated ‘given sufficient time and resources’…”  

This was not part of Ms. McIntosh’s prefiled direct testimony in this proceeding.  Rather, it was 

taken from Ms. McIntosh’s prefiled testimony in HP09-001, as acknowledged by Dr. Cahill 

when he cites to page four of her testimony.  Any rebuttal to direct testimony offered in 

HP09-001 should have been entered in that docket at the appropriate time. By calling its prior 

witnesses, Staff has not opened the door to rebut any and all testimony offered by witnesses in 

STAFF’S RESPONSE TO KEYSTONE’S 
MOTION IN LIMINE TO EXCLUDE 

TESTIMONY OF KEVIN E. CAHILL, 
PH.D.  

HP14-001 

IN THE MATTER OF THE PETITION 
OF TRANSCANADA KEYSTONE 
PIPELINE, LP FOR ORDER 
ACCEPTING CERTIFICATION OF 
PERMIT ISSUED IN DOCKET HP09-
001 TO CONSTRUCT THE KEYSTONE 
XL PIPELINE 

019800



2 
 

HP09-001, as the issues are different.  Therefore, Keystone’s Motion should be granted as it 

relates to any testimony purporting to rebut that of Kimberly McIntosh. 

Dr. Cahill also offers rebuttal to the direct testimony of Staff’s witness Brian Walsh.  Dr. 

Cahill offers his opinion on the socioeconomic risks of Keystone XL.  Socioeconomic impacts 

are beyond the scope of Brian Walsh’s direct testimony.  Brian Walsh’s testimony was specific 

to issues within the scope of the responsibilities of the South Dakota Department of Environment 

and Natural Resources.  As stated in his prefiled direct testimony Brian Walsh is an 

Environmental Scientist with the Groundwater Quality Program.  He is not an economic witness.   

Furthermore, Dr. Cahill’s testimony goes beyond the scope of SDCL § 49-41B-27.  

Therefore, it is appropriate to preclude this proffered rebuttal testimony, as well.    

 

Dated this 14th day of July, 2015. 

 
 
____________________________________ 

Kristen N. Edwards 
Staff Attorney  
South Dakota Public Utilities Commission 
500 East Capitol Avenue 
Pierre, SD 57501 
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I hereby certify that true and correct copies of Staff's Response to the Motion in 
Limine to Exclude Testimony of Kevin E. Cahill, Ph.D. and Certificate of Service were 
served electronically to the Parties listed below, on the 14th day of July, 2015, 
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Ms. Patricia Van Gerpen 
Executive Director 
South Dakota Public Utilities Commission 
500 E. Capitol Ave. 
Pierre, SD 57501 
patty. vanqerpen@state.sd.us 
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Staff Attorney 
South Dakota Public Utilities Commission 
500 E. Capitol Ave. 
Pierre, SD 57501 
Kristen.edwards@state.sd.us 

Mr. Brian Rounds 
Staff Analyst 
South Dakota Public Utilities Commission 
500 E. Capitol Ave. 
Pierre, SD 57501 
brian.rounds@state.sd.us 

Mr. Darren Kearney 
Staff Analyst 
South Dakota Public Utilities Commission 
500 E. Capitol Ave. 
Pierre, SD 57501 
darren.kearney@state.sd.us 
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Attorney 
TransCanada Keystone Pipeline, LP 
Ste. 225 
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Washington, DC 20005 
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Mr. James E. Moore 
Attorney 
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Sioux Falls, SD 57117 
james. moore@woodsfuller.com 
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Attorney 
Taylor Law Firm 
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walnranch@qoldenwest.net 

Ms. Jane Kleeb 
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Hastings, NE 68901 
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pcapossela@nu-world.com 
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wrexie.bardaqlio@gmail.com 
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Mr. William Kindle 
President 
Rosebud Sioux Tribe 
PO Box430 
Rosebud, SD 57570 
William.Kindle@rst-nsn.gov 
ejantoine@hotmail.com 

Mr. Eric Antoine 
Attorney 
Rosebud Sioux Tribe 
PO Box430 
Rosebud, SD 57570 
ejantoine@hotmail.com 

Ms. Paula Antoine 
Sicangu Oyate Land Office Coordinator 
Rosebud Sioux Tribe 
PO Box 658 
Rosebud, SD 57570 
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Ms. Amy Schaffer 
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Louisville, NE 68037 
amyannschaffer@gmail.com 

Ms. Debbie J. Trapp 
24952 US HWY 14 
Midland, SD 57552 
mtdt@qoldenwest.net 

Ms. Gena M. Parkhurst 
2825 Minnewasta Place 
Rapid City, SD 57702 
gmp66@hotmail.com 

Ms. Joye Braun 
PO Box484 
Eagle Butte, SD 57625 
jmbraun57625@gmail.com 

Mr. Robert Flying Hawk 
Chairman 
Yankton Sioux Tribe 
PO Box 1153 
Wagner, SD 57380 
Robertflyinqhawk@gmail.com 

Ms. Thomasina Real Bird 
Attorney 
Fredericks Peebles & Morgan LLP 
1900 Plaza Dr. 
Louisville, CO 80027 
trealbird@ndnlaw.com 

Ms. Chastity Jewett 
1321 Woodridge Dr. 
Rapid City, SD 57701 
chasjewetl@gmail.com 

Mr. Duncan Meisel 
350.org 
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duncan@350.org 

Ms. Sabrina King 
Dakota Rural Action 
518 Sixth Street, #6 
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Mr. Frank James 
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PO Box 549 
Brookings, SD 57006 
fejames@dakotarural.org 

Mr. Bruce Ellison 
Attorney 
Dakota Rural Action 
518 Sixth St. #6 
Rapid City, SD 57701 
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Mr. Tom BK Goldtooth 
Indigenous Environmental Network (IEN) 
PO Box485 
Bemidji, MN 56619 
ien@igc.org 

Mr. Dallas Goldtooth 
38371 Res. HWY 1 
Morton, MN 56270 
goldtoothdallas@gmail.com 

Ms. Bonny Kilmurry 
47798 888 Rd. 
Atkinson, NE 68713 
bjkilmurry@qmail.com 

Mr. Robert P. Gough 
Secretary 
lntertribal Council on Utility Policy 
PO Box25 
Rosebud, SD 57570 
bobqough@intertribalCOUP .erg 

Mr. Terry & Cheryl Frisch 
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Atkinson, NE 68713 
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Fredericks Peebles & Morgan LLP 
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Kansas City, MO 64108 
robin.martinez@martinezlaw.net 

Ms. Mary Turgeon Wynne, Esq. 
Rosebud Sioux Tribe - Tribal Utility 
Commission 
153 S. Main St 
Mission, SD 57555 
tuc@rosebudsiouxtribe-nsn.gov 
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Rappold Law Office 
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Matt.rappold01@gmail.com 
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