BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

*
IN THE MATTER OF THE PETITION  » STAFF’S BRIEF IN RESPONSE
OF TRANSCANADA KEYSTONE * TOJOINT MOTION TO
PIPELINE, LP FOR ORDER * VACATE OR, IN THE
ACCEPTING CERTIFICATION OF «» ALTERNATIVE, TO CLARIFY
PERMIT ISSUED IN DOCKET HP09- * OR AMEND PROTECTIVE
001 TO CONSTRUCT THE KEYSTONE ORDER
XL PIPELINE *

. HP14-001

COMES NOW, Staff (“Staff”) of the South Dakota Public Utilities Commission
(“Commission”) and hereby files this brief in response to the Joint Motion to Vacate or, in the
Alternative, to Clarify or Amend Protective Order (“Motion”) filed by TransCanada Keystone
XL Pipeline, LP (“Keystone”).

. Procedural Background

On April 14, 2105, hearings were held on motions to compel filed by several parties. The
Commission granted the motions to compel filed by Dakota Rural Action, Yankton Sioux Tribe,
and Standing Rock Sioux Tribe. The Commission directed Keystone to provide the compelled
documents by April 17, 2105. As was discussed at the April 14 hearings, several documents
would be filed as confidential. With that knowledge, on April 17, 2015, the Commission filed a
Protective Order, which is the subject of the current Motion.

1. The Commission did not err by issuing the Protective Order.
Contrary to the assertion of the Motion, the Commission acted within its authority when

it issued the Protective Order on April 17, 2015. The moving parties suggest that the
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Commission violated the Rules of Civil Procedure by issuing a protective order without first
receiving a motion to do so. This assertion fails to take into account the fact that the
Commission’s own administrative rules, rather than merely the Rules of Civil Procedure, are to
be adhered to during any proceeding before the Commission. Specifically, the moving parties
mention, but do not account for the provisions of ARSD 20:10:01:41, which provides

A request for confidential treatment of information shall be made by
submitting the material to the commission along with the following
information: (1) An identification of the document and the general subject
matter of the materials or the portions of the document for which
confidentiality is being requested; (2) The length of time for which
confidentiality is being requested and a request for handling at the end of
that time. This does not preclude a later request to extend the period of
confidential treatment; (3) The name, address, and phone number of a
person to be contacted regarding the confidentiality request; (4) The
statutory or common law grounds and any administrative rules under
which confidentiality is requested. Failure to include all possible grounds
for confidential treatment does not preclude the party from raising
additional grounds in the future; and (5) The factual basis that qualifies the
information for confidentiality under the authority cited. Information shall
be sent to the commission's executive director, unless another person is
designated. Each page must clearly be marked "confidential” in large, bold
letters. Information submitted by mail or hand delivery must be in a
separate, sealed envelope and clearly state in large, bold letters on the
envelope that confidential treatment is requested. If filed electronically,
the information must be filed as a separate document.

Keystone clearly stated at the April 14 hearings that there would be information which
was confidential. Some of that information would even be confidential by law or at the direction
of another regulatory body, rather than at the discretion of Keystone. Thus, the assertion that
Keystone never made the request, and the Commission acted without cause to do so is incorrect.
When the Commission moved to grant the motions to compel, the method of dealing with the

confidential information was addressed. The Commission was clearly aware of and had
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contemplated the way in which it wished to deal with confidential information. Issuing its
standard protection order, with an addition to comply with the April 14 Orders, was neither
surprising nor unwarranted.

The Commission has ample experience in dealing with confidential filings and in this
proceeding has acted consistently with prior proceedings. The implication that the Commission
acted arbitrarily by issuing the Protective Order is completely without merit.

I11.  The terms of the Protective Order are appropriate.

As evidenced by the discussion prior to the granting of the motions to compel, the
Commission was well aware of the sensitivity of some of the information Keystone would be
compelled to produce. The Commission, therefore, felt it necessary to make this information
available to a limited number of people, specifically people who are bound by an ethical
obligation by virtue of their career not to violate any party’s confidentiality.

The moving parties now suggest that the confidential information should be made
available to their clients, as well. When one considers the vast number of persons who could be
deemed “clients” of a lawyer representing a group or entity, the protective order becomes
meaningless. Therefore, if the Commission agrees that all information viewable by an attorney
should also be viewable by the client, it may be necessary to reconsider the orders granting the
motions to compel to determine, following an in camera inspection by the Commission, to
determine whether those documents are, in fact, confidential and, if so, whether they should be

viewable by any party.
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IV.  No party is prejudiced by the issuance of the Protective Order.

Staff, like any other party, is tasked with diligently researching and inquiring as to
whether or not Keystone can continue to meet the conditions upon which the permit was granted.
Staff, has also reviewed the Final Supplemental Environmental Impact Statement (FSEIS) and
found that relevant information was adequately addressed therein. Because adequate information
is available in the FSEIS, Staff fails to see the need to release confidential information to a
seemingly innumerable amount of people.

Furthermore, the Protective Order need not be amended because the confidential
information is accessible by the necessary persons. Keystone agreed in a telephone conversation
that included all attorneys who were privy to the confidential information, as well as Staff, that
expert witnesses and co-counsel could view the confidential information, provided they executed
the protective agreement. This compromise has now been memorialized for the record in the
Affidavit of William Taylor in Opposition to Motion to Vacate Protective Order. Therefore, a
new or amended protective order is not warranted. Regardless of the existing Protective Order, it
is initially within Keystone’s discretion to release its confidential information to whomever it
deems necessary, and it has agreed in writing to do so.

V. Access to confidential information should not be expanded to pro se intervenors
absent a showing the confidentiality will be protected.

While Staff strongly believes in adequate disclosure for all intervenors in order to
develop a strong case, this need must be balanced against the need for security based on the

public interest. As noted earlier, Staff has prepared its case with within the confines of the

006379



controlling recertification standards without any need for confidential information of the type
TransCanada is required to protect.

Attorneys who have either intervened or who have been fully active during the matter
representing clients’ interests are aware of the seriousness of keeping confidential material
confidential. These attorneys must bear the consequences of failing to do so. It is both unclear
and questionable if the similar responsibilities could be assessed to pro se intervenors. Unless
and until there is a clearly enforceable method to assure confidentiality with pro se intervenors,
and that confidential information is critical to development of a position necessary for the
standards of recertification, the public interest demands caution before releasing confidential
material.

VI.  Conclusion

Because the Commission acted consistently with pertinent administrative rules when it
issued the Protective Order, the Protective Order should not be vacated. Staff further
recommends the Commission not amend the Protective Order for the reasons stated above.

Staff does not, in this brief, take a position as to whether or not individual documents
were properly deemed confidential by Keystone, but is prepared to do so at the hearing should
the Commission wish to address documents individually.

Dated this 28th day of April, 2015.

Kristen N. Edwards

Staff Attorney

South Dakota Public Utilities Commission
500 East Capitol Avenue

Pierre, SD 57501
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE PETITION OF
TRANSCANADA KEYSTONE PIPELINE,
LP FOR ORDER ACCEPTING
CERTIFICATION OF PERMIT ISSUED IN
DOCKET HP09-001 TO CONSTRUCT
THE KEYSTONE XL PIPELINE

CERTIFICATE OF SERVICE
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| hereby certify that true and correct copies of STAFF'S BRIEF IN RESPONSE TO JOINT
MOTION TO VACATE OR, IN THE ALTERNATIVE, TO CLARIFY OR AMEND PROTECTIVE
ORDER were served electronically to Parties listed below, on the 28" day of April, 2015,

addressed to:

Ms. Patricia Van Gerpen

Executive Director

South Dakota Public Utilities Commission
500 E. Capitol Ave.

Pierre, SD 57501
patty.vangerpen@state.sd.us

Ms. Kristen Edwards

Staff Attorney

South Dakota Public Utilities Commission
500 E. Capitol Ave.

Pierre, SD 57501
Kristen.edwards@state.sd.us

Mr. Brian Rounds

Staff Analyst

South Dakota Public Utilities Commission
500 E. Capitol Ave.

Pierre, SD 57501
brian.rounds@state.sd.us

Mr. Darren Kearney

Staff Analyst

South Dakota Public Utilities Commission
500 E. Capitol Ave.

Pierre, SD 57501
darren.kearney@state.sd.us

Ms. Carolyn P. Smith

305 N. 3rd St.

Plainview, NE 68769
peachie 1234@yahoo.com

Mr. James E. Moore - Representing:
TransCanada Keystone Pipeline, LP
Attorney

Woods, Fuller, Shultz and Smith P.C.
PO Box 5027

Sioux Falls, SD 57117

james.moore @woodsfuller.com

Mr. Bill G. Taylor - Representing:
TransCanada Keystone Pipeline, LP
Attorney

Woods, Fuller, Shultz and Smith P.C.
PO Box 5027

Sioux Falls, SD 57117
bill.taylor@woodsfuller.com

Mr. Paul F. Seamans
27893 249th St.

Draper, SD 57531
jacknife@goldenwest.net

Mr. John H. Harter

28125 307th Ave.
Winner, SD 57580
johnharterl1@yahoo.com

Ms. Elizabeth Lone Eagle
PO Box 160

Howes, SD 57748
bethcbest@gmail.com
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Mr. Tony Rogers

Rosebud Sioux Tribe -

Tribal Utility Commission

153 S. Main St.

Mission, SD 57555
tuc@rosebudsiouxtribe-nsn.gov

Ms. Viola Waln

PO Box 937

Rosebud, SD 57570
walnranch@goldenwest.net

Ms. Jane Kleeb

Bold Nebraska

1010 N. Denver Ave.
Hastings, NE 68901
jane@boldnebraska.org

Mr. Benjamin D. Gotschall
Bold Nebraska

6505 W. Davey Rd.
Raymond, NE 68428
ben@boldnebraska.org

Mr. Byron T. Steskal & Ms. Diana L. Steskal
707 E. 2nd St.

Stuart NE 68780

prairierose@nntc.net

Ms. Cindy Myers, R.N.
PO Box 104

Stuart, NE 68780
csmyers77@hotmail.com

Mr. Arthur R. Tanderup
52343 857th Rd.
Neligh, NE 68756
atanderu@gmail.com

Mr. Lewis GrassRope
PO Box 61

Lower Brule, SD 57548
wisestar8@msn.com

Mr. Robert G. Allpress

46165 Badger Rd.

Naper, NE 68755
bobandnan2008@hotmail.com

Mr. Louis T. Genung

902 E. 7th St.

Hastings, NE 68901
tg64152@windstream.net

Mr. Peter Capossela, P.C. - Representing:
Standing Rock Sioux Tribe

Attorney at Law

PO Box 10643

Eugene, OR 97440
pcapossela@nu-world.com

Ms. Nancy Hilding
6300 W. Elm

Black Hawk, SD 57718
nhilshat@rapidnet.com

Mr. Gary F. Dorr
27853 292nd
Winner, SD 57580
gfdorr@gmail.com

Mr. Bruce & Ms. RoxAnn Boettcher
Boettcher Organics

86061 Edgewater Ave.

Bassett, NE 68714
boettcherann@abbnebraska.com

Ms. Wrexie Lainson Bardaglio
9748 Arden Rd.
Trumansburg, NY 14886
wrexie.bardaglio@gmail.com

Mr. Cyril Scott
President

Rosebud Sioux Tribe
PO Box 430
Rosebud, SD 57570
cscott@gwtc.net
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Ms. Paula Antoine

Sicangu Oyate Land Office Coordinator
Rosebud Sioux Tribe

PO Box 658

Rosebud, SD 57570

wopila@gwtc.net
paula.antoine@rosebudsiouxtribe-nsn.gov

Mr. Kevin C. Keckler
Chairman

Cheyenne River Sioux Tribe
PO Box 590

Eagle Butte, SD 57625
kevinckeckler@yahoo.com

Ms. Amy Schaffer

PO Box 114

Louisville, NE 68037
amyannschaffer@gmail.com

Ms. Debbie J. Trapp
24952 US HWY 14
Midland, SD 57552
mtdt@goldenwest.net

Ms. Gena M. Parkhurst
2825 Minnewasta Place
Rapid City, SD 57702
gmp66@hotmail.com

Ms. Joye Braun

PO Box 484

Eagle Butte, SD 57625
imbraun57625@gmail.com

Mr. Robert Flying Hawk
Chairman

Yankton Sioux Tribe

PO Box 1153

Wagner, SD 57380
Robertflyinghawk@gmail.com

Ms. Thomasina Real Bird - Representing -
Yankton Sioux Tribe

Attorney

Fredericks Peebles & Morgan LLP

1900 Plaza Dr.

Louisville, CO 80027
trealbird@ndnlaw.com

Ms. Chastity Jewett
1321 Woodridge Dr.
Rapid City, SD 57701
chasjewett@gmail.com

Mr. Duncan Meisel
350.0rg

20 Jay St. #1010
Brooklyn, NY 11201
duncan@350.0rg

Ms. Sabrina King
Dakota Rural Action

518 Sixth Street, #6
Rapid City, SD 57701
sabrina@dakotarural.org

Mr. Frank James

Dakota Rural Action

PO Box 549

Brookings, SD 57006
fejames@dakotarural.org

Mr. Bruce Ellison
Attorney

Dakota Rural Action
518 Sixth St. #6
Rapid City, SD 57701
belli4law@aol.com

Mr. Terry & Cheryl Frisch
47591 875th Rd.
Atkinson, NE 68713
tcfrisch@g.com
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Mr. Tom BK Goldtooth

Indigenous Environmental Network (IEN)
PO Box 485

Bemidji, MN 56619

ien@igc.org

Mr. Dallas Goldtooth

38371 Res. HWY 1

Morton, MN 56270
goldtoothdallas@gmail.com

Ms. Bonny Kilmurry
47798 888 Rd.
Atkinson, NE 68713

Mr. Robert P. Gough

Secretary

Intertribal Council on Utility Policy
PO Box 25

Rosebud, SD 57570
bobgough@intertribal COUP.org

And on April 29, 2015, a true and correct copy of the foregoing was mailed via U.S Mail, first

class postage prepaid, to the following:

Mr. Ronald Fees
17401 Fox Ridge Rd.
Opal, SD 57758

Ms. Elizabeth Lone Eagle
PO Box 160
Howes, SD 57748

Mr. Cody Jones
21648 US HWY 14/63
Midland, SD 57552

Mr. Jerry Jones
22584 US HWY 14
Midland SD 57552

Kré’ ten N. Edwards

Staff Attorney

South Dakota Public Utilities Commission
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