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In the Joint Motion to Exclude Evidence and Testimony by TransCanada filed by
Standing Rock, Cheyenne River, Rosebud and Yankton Sioux Tribes, Dakota Rural Action,
Indigenous Environmental Network, Intertribal COUP, and BOLD Nebraska, the movants
suggest that the Affidavit of James P. White dated April 17, 2015, establishes that Keystone
failed to comply with the Commission’s Order dated April 17, 2015, compelling the production
of documents. Keystone previously submitted a response to the joint motion on April 27, 2015,
and continues to rely on that response. Keystone submits this supplemental opposition in
connection with the Affidavit of Dawn Radcliffe, which has been separately filed, as a further
basis on which the Commission should deny the motion.

Keystone sent the Affidavit of James P. White to some of the movants in connection with
Keystone’s supplemental discovery responses served on April 17, 2015. Keystone did not file

White’s affidavit with the Commission. White’s affidavit was prepared in the three days that
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Keystone had to respond to the Commission’s order. Since then, Keystone asked Dawn
Radcliffe, who works for TransCanada Pipelines, Ltd, as Manager, Discovery and Legal
Support, to further investigate compliance with the document request by DRA that was the
subject of White’s affidavit. As Radcliffe’s affidavit makes clear, it was not reasonably possible
for Keystone to respond to that discovery request in three days. Moreover, the request was
overbroad and not reasonable; compliance with the request would require that Keystone conduct
a search of approximately 12 billion pages of printed text at a cost of between $8 and $13 million
dollars over a period of three to six months. (Radcliffe Aff. 1 4, 10.)

Although the Commission did not have the benefit of Radcliffe’s affidavit when it ruled
on DRA’s motion to compel discovery, the Commission can and should consider Radcliffe’s
affidavit as evidence of Keystone’s good faith. Keystone previously pointed out that it produced
substantial information in response to DRA’s request, to which none of the movants have
responded. The facts stated in Radcliffe’s affidavit together with Keystone’s actual production
establish that Keystone’s response to the Commission’s order compelling discovery was not
based on willfulness, bad faith, or any disregard either of the Commission’s order or the
discovery rules.

The movants do not seek further discovery. Rather, they seized on White’s affidavit to
ask that the Commission preclude Keystone from offering any testimony or evidence at hearing
and strike Keystone’s prefiled testimony. Based on the facts established by Radcliffe’s affidavit
and its previous response dated April 27, Keystone respectfully requests that the joint motion be

denied.
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Dated this 19" day of May, 2015.

WOODS, FULLER, SHULTZ & SMITH P.C.

By_/s/ James E. Moore

William Taylor

James E. Moore

PO Box 5027

300 South Phillips Avenue, Suite 300
Sioux Falls, SD 57117-5027

Phone (605) 336-3890

Fax (605) 339-3357

Email James.Moore@woodsfuller.com
Attorneys for Applicant TransCanada

CERTIFICATE OF SERVICE

| hereby certify that on the 19" day of May, 2015, | sent by United States first-class mail,

postage prepaid, or e-mail transmission, a true and correct copy of Keystone’s Supplemental

Opposition to Joint Motion to Exclude Testimony and Evidence, to the following:

Patricia Van Gerpen

Executive Director

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
patty.vangerpen@state.sd.us

Brian Rounds

Staff Analyst

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
brian.rounds@state.sd.us

Tony Rogers, Director

Rosebud Sioux Tribe - Tribal Utility
Commission

153 South Main Street

Mission, SD 57555
tuc@rosebudsiouxtribe-nsn.gov
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Kristen Edwards

Staff Attorney

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
Kristen.edwards@state.sd.us

Darren Kearney

Staff Analyst South Dakota Public Utilities
Commission

500 E. Capitol Avenue

Pierre, SD 57501
darren.kearney@state.sd.us

Cindy Myers, R.N.

PO Box 104

Stuart, NE 68780
csmyers77@hotmail.com
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Jane Kleeb

1010 North Denver Avenue
Hastings, NE 68901
jane@boldnebraska.org

Terry Frisch

Cheryl Frisch
47591 875™ Road
Atkinson, NE 68713
tcfrisch@g.com

Lewis GrassRope

PO Box 61

Lower Brule, SD 57548
wisestar8@msn.com

Robert G. Allpress

46165 Badger Road

Naper, NE 68755
bobandnan2008@hotmail.com

Amy Schaffer

PO Box 114

Louisville, NE 68037
amyannschaffer@gmail.com

Benjamin D. Gotschall
6505 W. Davey Road
Raymond, NE 68428
ben@boldnebraska.org

Elizabeth Lone Eagle
PO Box 160

Howes, SD 57748
bethcbest@gmail.com

John H. Harter

28125 307" Avenue
Winner, SD 57580
johnharterl1@yahoo.com

Peter Capossela

Peter Capossela, P.C.

Representing Standing Rock Sioux Tribe
PO Box 10643

Eugene, OR 97440
pcapossela@nu-world.com
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Byron T. Steskal
Diana L. Steskal

707 E. 2" Street
Stuart, NE 68780
prairierose@nntc.net

Arthur R. Tanderup
52343 857" Road
Neligh, NE 68756
atanderu@gmail.com

Carolyn P. Smith

305 N. 3" Street
Plainview, NE 68769
peachie 1234@yahoo.com

Louis T. (Tom) Genung
902 E. 7" Street
Hastings, NE 68901
tg64152@windstream.net

Nancy Hilding
6300 West EIm
Black Hawk, SD 57718
nhilshat@rapidnet.com

Paul F. Seamans

27893 249" Street
Draper, SD 57531
jacknife@goldenwest.net

Viola Waln

PO Box 937

Rosebud, SD 57570
walnranch@goldenwest.net

Wrexie Lainson Bardaglio
9748 Arden Road
Trumansburg, NY 14886
wrexie.bardaglio@gmail.com
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Jerry P. Jones
22584 US Hwy 14
Midland, SD 57552

Debbie J. Trapp
24952 US Hwy 14
Midland, SD 57552
mtdt@goldenwest.net

Jennifer S. Baker

Representing Yankton Sioux Tribe
Fredericks Peebles & Morgan LLP
1900 Plaza Dr.

Louisville, CO 80027
jbaker@ndnlaw.com

Duncan Meisel
350.0rg

20 Jay St., #1010
Brooklyn, NY 11201
duncan@350.0rg

Bruce Ellison

Attorney for Dakota Rural Action
518 6™ Street #6

Rapid City, SD 57701
belli4law@aol.com

RoxAnn Boettcher

Boettcher Organics

86061 Edgewater Avenue
Bassett, NE 68714
boettcherann@abbnebraska.com

Bonny Kilmurry
47798 888 Road
Atkinson, NE 68713
bjkilmurry@gmail.com
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Harold C. Frazier

Chairman, Cheyenne River Sioux Tribe
PO Box 590

Eagle Butte, SD 57625
haroldcfrazier@yahoo.com
mailto:kevinckeckler@yahoo.com

Cody Jones
21648 US Hwy 14/63
Midland, SD 57552

Gena M. Parkhurst

2825 Minnewsta Place
Rapid City, SD 57702
GMP66@hotmail.com

Joye Braun

PO Box 484

Eagle Butte, SD 57625
jmbraun57625@gmail.com

The Yankton Sioux Tribe

Robert Flying Hawk, Chairman
PO Box 1153

Wagner, SD 57380
robertflyinghawk@gmail.com
Thomasina Real Bird

Attorney for Yankton Sioux Tribe
trealbird@ndnlaw.com

Chastity Jewett

1321 Woodridge Drive
Rapid City, SD 57701
chasjewett@gmail.com

Bruce Boettcher

Boettcher Organics

86061 Edgewater Avenue
Bassett, NE 68714
boettcherann@abbnebraska.com

Ronald Fees
17401 Fox Ridge Road
Opal, SD 57758
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Robert P. Gough, Secretary
Intertribal Council on Utility Policy
PO Box 25

Rosebud, SD 57570
bobgough@intertribal COUP.org

Dallas Goldtooth

38731 Res Hwy 1

Morton, MN 56270
goldtoothdallas@gmail.com

Cyril Scott, President
Rosebud Sioux Tribe
PO Box 430

Rosebud, SD 57570
cscott@qgwtc.net
gjantoine@hotmail.com

Thomasina Real Bird
Representing Yankton Sioux Tribe
Fredericks Peebles & Morgan LLP
1900 Plaza Dr.

Louisville, CO 80027
trealbird@ndnlaw.com

Frank James

Dakota Rural Action

PO Box 549

Brookings, SD 57006
fejames@dakotarural.org

Tracey A. Zephier

Attorney for Cheyenne River Sioux Tribe
Fredericks Peebles & Morgan LLP

910 5" Street, Suite 104

Rapid City, SD 57701
tzephier@ndnlaw.com

Matthew Rappold

Rappold Law Office

on behalf of Rosebud Sioux Tribe
PO Box 873

Rapid City, SD 57709
matt.rappold01@gmail.com
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Tom BK Goldtooth

Indigenous Environmental Network (IEN)
PO Box 485

Bemidji, MN 56619

ien@igc.org

Gary F. Dorr
27853 292"
Winner, SD 57580
gfdorr@gmail.com

Paula Antoine

Sicangu Oyate Land Office Coordinator
Rosebud Sioux Tribe

PO Box 658

Rosebud, SD 57570

wopila@gwtc.net
paula.antoine@rosebudsiouxtribe-nsn.gov

Sabrina King

Dakota Rural Action
518 Sixth Street, #6
Rapid City, SD 57701
sabinra@dakotarural.org

Robin S. Martinez

Dakota Rural Action

Martinez Madrigal & Machicao, LLC
616 West 26" Street

Kansas City, MO 64108
robin.martinez@martinezlaw.net

Paul C. Blackburn

4145 20™ Avenue South
Minneapolis, MN 55407
paul@paulblackburn.net

April D. McCart

Representing Dakota Rural Action
Certified Paralegal

Martinez Madrigal & Machicao, LLC
616 W. 26" Street

Kansas City, MO 64108
april.mccart@martinezlaw.net
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Kimberly E. Craven Joy Lashley

3560 Catalpa Way Administrative Assistant
Boulder, CO 80304 SD Public Utilities Commission
kKimecraven@gmail.com joy.lashley@state.sd.us

Mary Turgeon Wynne Eric Antoine

Rosebud Sioux Tribe - Tribal Utility Rosebud Sioux Tribe
Commission PO Box 430

153 S. Main Street Rosebud, SD 57570

Mission, SD 57555 ejantoine@hotmail.com

tuc@rosebudsiouxtribe-nsn.gov

/s/ James E. Moore
One of the attorneys for TransCanada
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HP 14-001
IN THE MATTER OF THE PETITION OF
TRANSCANADA KEYSTONE PIPELINE, LP
FOR ORDER ACCEPTING CERTIFICATION
OF PERMIT ISSUED IN DOCKET HP09-001
TO CONSTRUCT THE KEYSTONE XL AFFIDAVIT OF
PROJECT, ‘ DAWN R. RADCLIFFE

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0~0-0-0~0-0-0-0-0
STATE OF TEXAS )
COUNTY OF HARRIS jSS

Dawn R. Radcliffe, being first duly sworn, states as follows:

1. I am employed by TransCanada Pipelines, Ltd. as Manager, Discovery and Legal
Support. In my position I am responsible for handling electronic discovery issues in litigation
and. conducting searches for electronically stored information, including e-mails, that may
potentially be responsive to written discovery requests. I have personal knowledge of the facts
stated herein.

2. I have inquired and researched the resources that would be required to locate all e-
mails potentially responsive to the following request: “All documents concerning compliance by
'fransCanada with U.S. Department of Transportation, Pipeline Hazardous Materials and Safety

Administration (“PHMSA”) regulations set forth at 49 CFR Part 195, and the special conditions

developed by PHMSA and set forth in Appendix Z to the Department of State (“DOS”) January
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2014 Final Supplemental Environmental Impact Statement (“Final SEIS”), including but not
limited to any and all communications between TransCanada’s or its Affiliates’ staff,
consultants, advisors, or other parties, and PHMSA, DOS, or other federal agencies concerning
regulatory compliance, approvals, or waivers of applicable regulations with respect to the
Project.”

3. Based on my inquiries, it has been determined that approximately 55 terabytes of
email data, including attachments, would have to be searched in connection with this request in
order to capture the email of all company personnel who might have had communications with
the relevant agencies with respect to Keystone XL, over the past seven years. The e-mail data is
stored on two Microsoft Exchange servers, domprising 37 databases, located in Calgary, Alberta,
Canada.

4. For context, a single terabyte of data is approximately 1 trillion bytes of
information and would be the equivalent of approximately 220 million (220,000,000) pages of
printed text. Thus, 55 terabytes of data could comprise the equivalent of up to 12 billion
(12,000,000,000) pages of printed text.

5. As a preliminary step to analyzing this data, the 55 terabytes of e-mail and
associated attachments would have to be indexed. TransCanada’s internal systems are not
designed for this magnitude of technical processing; therefore, one or more third-party vendors
would be required to perform this indexing.

6. Next, search terms would have to be applied against that index. This would
generate a subset of data that would have to be reviewed to confirm the validity of the search

terms. Once confirmed, the native files would have to be retrieved from the servers, reviewed
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for privilege and responsiveness, converted to an appropriate production format, and produced.
This would also require the preparation and production of a privilege log.

7. As a preliminary exercise to gauge the resources required by this process,
TransCanada selected seven mailboxes for the following individuals who had the most
significant, non-privileged involvement in the regulatory compliance and approvals for the
Keystone XL Project: Les Cherwenuk, Stephen Marr, Meera Kothari, Michael Schmaltz, Sandra
Barnett, James Odom, and Alan Lietz. Additionally, I limited the search in time to June 29, 2010
1o present, which is the date of the Commission’s Amended Final Decision & Order in this case.

8. On May 14, 2015, TransCanada began indexing five of the mailboxes. As of this
date, three mailboxes have been indexed. Two are continually indexing and it is impossible to
determine when indexing will complete. In order to permit sufficient remaining resources for
daily operations, the remaining two are in the queue for indexing.

9. Until the 55 terabytes of data are indexed (an endeavor that I estimate would cost
between $2,184,000 and $3,276,000 and would take an estimated 70 days or more to complete,
exclusive of review and production time and expense), it is impossible to calculate with any
accuracy the time and expense associated with processing, reviewing, and producing the
responsive e-mail data.

10, Based on my experience and in following generally accepted e-discovery
processes, | estimate that even with the assistance of a third-party vendor, all processes, indexing
through production, could take from three to six months or more at a cost of between $8 and $13
million dollars or more. However, as previously stated, these estimates are based on an unknown

volume of data that would result from the indexing,.
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11.  The limited search described above does not include two contractors who worked
extensively on regulatory compliance and approvals for the Keystone XL Project, namely Heidi
Tillquist with Stantec Consulting Services Inc. and Jon Schmidt with Exp Energy Services, Inc.

Their e-mails with outside agencies are not included on TransCanada’s e-mail server(s). Their e-

mail servers would have to be searched separately.

Dated this 19" day of May, 2015.

Subscribed and sworn to before me
this 19th day of May, 2015.

Notary Public — Texas
My commission expires:

Dawn R. Radcliffe

//// -

Notary Publis,
Stute of Toxus

. 5 Expires:08-24-2018 ¢

y Mc.lloward}

- CERTIFICATE OF SERVICE

+h
I hereby certify that on the 1_9 day of May, 2015, I sent by United States first-class mail,

postage prepaid, or e-mail transmission, a true and correct copy of Affidavit of Dawn R.

Radcliffe, to the following:

Patricia Van Gerpen

Executive Director

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
patty.vangerpen(@state.sd.us

Brian Rounds

Staff Analyst

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
brian.rounds(@state.sd.us
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Kristen Edwards

Staff Attorney

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
kristen.edwards(@state.sd.us

Darren Kearney

Staff Analyst South Dakota Public Utilities
Commission

500 E. Capitol Avenue

Pierre, SD 57501
darren.kearney@state.sd.us
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Tony Rogers, Director

Rosebud Sioux Tribe - Tribal Utility
Commission

153 South Main Street

Mission, SD 57555
tuc@rosebudsiouxtribe-nsn.gov

Jane Kleeb

1010 North Denver Avenue
Hastings, NE 68901
1ane(@boldnebraska.org

Terry Frisch

Cheryl Frisch
47591 875" Road
Atkinson, NE 68713
tefrisch(@g.com

Lewis GrassRope

PO Box 61

Lower Brule, SD 57548
wisestar8@msn.com

Robert G. Allpress

46165 Badger Road

Naper, NE 68755
bobandnan2008@hotmail.com

Amy Schaffer
PO Box 114
Louisville, NE 68037

amyannschaffer@gmail.com

Benjamin D. Gotschall
6505 W. Davey Road
Raymond, NE 68428
ben@boldnebraska.org

Elizabeth Lone Eagle
PO Box 160

Howes, SD 57748
bethcbest@gmail.com

John H. Harter
28125 307" Avenue
Winner, SD 57580

johnharter] l@yahoo.com
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Cindy Myers, R.N.

PO Box 104

Stuart, NE 68780
csmyers77(@hotmail.com

Byron T. Steskal
Diana L. Steskal

707 E. 2" Street
Stuart, NE 68780
prairierose@nntc.net

Arthur R. Tanderup
52343 857" Road
Neligh, NE 68756
atanderu@gmail.com

Carolyn P. Smith

305 N. 3" Street
Plainview, NE 68769
peachie 1234(@yahoo.com

Louis T. (Tom) Genung
902 E. 7™ Street
Hastings, NE 68901
tg64152@windstream.net

Nancy Hilding

6300 West Elm

Black Hawk, SD 57718
nhilshat@rapidnet.com

Paul F. Seamans

27893 249" Street
Draper, SD 57531
jacknife@goldenwest.net

Viola Waln

PO Box 937

Rosebud, SD 57570
walnranch@goldenwest.net
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Peter Capossela

Peter Capossela, P.C.

Representing Standing Rock Sioux Tribe
PO Box 10643

Eugene, OR 97440
peapossela@nu-world.com

Jerry P, Jones
22584 US Hwy 14
Midland, SD 57552

Debbie J. Trapp
24952 US Hwy 14
Midland, SD 57552
midt@goldenwest.net

Jennifer S. Baker

Representing Yankton Sioux Tribe
Fredericks Peebles & Morgan LLP
1900 Plaza Dr.

Louisville, CO 80027
ibaker@undnlaw.com

Duncan Meisel
350.0rg

20 Jay St., #1010
Brooklyn, NY 11201
duncan@350.org

Bruce Ellison

Attorney for Dakota Rural Action
518 6™ Street #6

Rapid City, SD 57701
bellidlaw@aol.com
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Wrexie Lainson Bardaglio
9748 Arden Road
Trumansburg, NY 14886
wrexie.bardaglio@gmail.com

Harold C. Frazier

Chairman, Cheyenne River Sioux Tribe
PO Box 590

Eagle Butte, SD 57625
haroldcfrazier@yahoo.com
mailto:kevinckeckler@yahoo.com

Cody Jones
21648 US Hwy 14/63
Midland, SD 57552

Gena M. Parkhurst
2825 Minnewsta Place
Rapid City, SD 57702

GMPo66@hotmail.com

Joye Braun

PO Box 484

Eagle Butte, SD 57625
imbraun57625@gmail.com

The Yankton Sioux Tribe
Robert Flying Hawk, Chairman
PO Box 1153

Wagner, SD 57380

_ robertflyinghawk@gmail.com

Thomasina Real Bird
Attorney for Yankton Sioux Tribe
trealbird@ndnlaw.com

Chastity Jewett

1321 Woodridge Drive
Rapid City, SD 57701
chasjewett@gmail.com
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RoxAnn Boettcher

Boettcher Organics

86061 Edgewater Avenue
Bassett, NE 68714
boettcherann@abbnebraska.com

Bonny Kilmurry

47798 888 Road
Atkinson, NE 68713
bikilmurr mail.com

Robert P. Gough, Secretary
Intertribal Council on Utility Policy
PO Box 25

Rosebud, SD 57570
bobgough@intertribal COUP.org

Dallas Goldtooth

38731 Res Hwy 1

Morton, MN 56270
goldtoothdallas(@gmail.com

Cyril Scott, President
Rosebud Sioux Tribe
PO Box 430

Rosebud, SD 57570
cscott@gwic.net
ejantoine@hotmail.com

Thomasina Real Bird
Representing Yankton Sioux Tribe
Fredericks Peebles & Morgan LLP
1900 Plaza Dr.

Louisville, CO 80027
trealbird@ndnlaw.com

Frank James

Dakota Rural Action

PO Box 549

Brookings, SD 57006
fejames(@dakotarural.org
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Bruce Boettcher

Boettcher Organics

86061 Edgewater Avenue
Bassett, NE 68714
boettcherann@abbnebraska.com

Ronald Fees
17401 Fox Ridge Road
Opal, SD 57758

Tom BK Goldtooth

Indigenous Environmental Network (IEN)
PO Box 485

Bemidji, MN 56619

ien@igc.org

Gary F. Dorr
27853 292"
Winner, SD 57580

gfdorr@gmail.com

Paula Antoine

Sicangu Oyate Land Office Coordinator
Rosebud Sioux Tribe

PO Box 658

Rosebud, SD 57570

wopila@gwic.net
paula.antoine@rosebudsiouxtribe-nsn.gov

Sabrina King

Dakota Rural Action
518 Sixth Street, #6
Rapid City, SD 57701
sabinra(@dakotarural.org

Robin S. Martinez

Dakota Rural Action

Martinez Madrigal & Machicao, LLC
616 West 26™ Street

Kansas City, MO 64108
robin.martinez@martinezlaw.net
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Tracey A. Zephier

Attorney for Cheyenne River Sioux Tribe
Fredericks Peebles & Morgan LLP

910 5" Street, Suite 104

Rapid City, SD 57701
tzephier@ndnlaw.com

Matthew Rappold

Rappold Law Office

on behalf of Rosebud Sioux Tribe
PO Box 873

Rapid City, SD 57709
matt.rappold01@gmail.com

Kimberly E. Craven
3560 Catalpa Way
Boulder, CO 80304

kimecraven@gmail.com

Mary Turgeon Wynne :
Rosebud Sioux Tribe - Tribal Utility
Commission

153 S. Main Street

Mission, SD 57555
tuc@rosebudsiouxiribe-nsn.gov
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Paul C, Blackbumn

4145 20™ Avenue South
Minneapolis, MN 55407
paul@paulblackburn.net

April D. McCart

Representing Dakota Rural Action

Certified Paralegal

Martinez Madrigal & Machicao, LLC

616 W. 26" Street
Kansas City, MO 64108

april.mccart@martinezlaw.net

Joy Lashley

Administrative Assistant

SD Public Utilities Commission
joy.lashley@state.sd.us

Eric Antoine

Rosebud Sioux Tribe
PO Box 430

Rosebud, SD 57570
ejantoine@hotmail.com

WOODS, FULLER, SHULTZ & SMITH P.C.

By_/s/ James E. Moore
William Taylor
James E, Moore
PO Box 5027
300 South Phillips Avenue, Suite 300
Sioux Falls, SD 57117-5027
Phone (605) 336-3890
Fax (605) 339-3357
Email James.Moore@woodsfuller.com
Attorneys for Applicant TransCanada
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