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OF PERMIT ISSUED IN DOCKET HP09-001 TO :  TESTIMONY REGARDING MNI
CONSTRUCT THE KEYSTONE XL PROJECT WICONI PIPELINE EASEMENTS

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0

Applicant moved to preclude testimony on the question of whether the Keystone KXL
pipeline is required to obtain tribal approval to cross the Mni Wiconi pipelines.

Intervener Gary Dorr responded to Applicant’s motion, arguing that presenting evidence
regarding the proposed crossings is important to assuring that water supplies to the reservations
served by the Mni Wiconi pipeline are protected. Mr. Dorr’s arguments are a departure from his
earlier contention that the Applicant must have permission of the Oglala Sioux Rural Water
Supply System before it effectuates the crossings, and are generally not responsive to
Applicant’s motion.

In its motion, Applicant asked the Commission to preclude testimony “. . . pertaining to
tribal consent to the Proposed Keystone XL pipeline’s crossing of the Mni Wiconi pipeline(s),
for the reason and on the grounds that no consent is required.” (Applicant’s Motion to Preclude,
p.1.) Applicant continues to make that contention, and observes that Mr. Dorr offers neither
evidence nor legal authority in his brief to the contrary.

Applicant’s brief and supporting papers indicate that the Mni Wiconi core pipelines are
held in trust by the United States for the Oglala Sioux Tribe, per the statute that created the
project, Public Law 100-516, section 3(e). As demonstrated by the easements the federal

government obtained to construct the core pipelines, the Bureau of Reclamation is the
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government agency that manages the United States trust responsibility for the system. The
federal easements are not exclusive, and allow other utilities to make use of the easement
corridor, provided the underlying land owner agrees. Applicant obtained permission from the
underlying land owners, as demonstrated by the supporting papers filed with the motion.

South Dakota law recognizes that easements are by nature non-exclusive, and that
competing utilities may make use of easement premises, provided the use is compatible with the
senior easement. See Stanga v. Husman, 694 N.W.2d 716 (S.D. 2005). Mr. Dorr does not refute
those contentions.

Although it is beyond the scope of the Applicant’s motion, Mr. Dorr argues in his brief
that the BOR must approve specifications for the crossing. That has already been accomplished.
After consulting with the Oglala Sioux Rural Water System and its engineers and Applicant’s
engineering staff, the BOR developed criteria for the crossings. Exhibit 1 attached to the Taylor
Supplemental Affidavit filed herewith contains the crossing criteria. The BOR has requested the
criteria be incorporated into the Department of State’s Record of Decision relative to the project,
as demonstrated by Exhibit 2 to the supplemental affidavit.

There is no question that Applicant need not have tribal permission to cross the Mni
Wiconi core pipelines, that the BOR owns the Mni Wiconi easements and has authority to grant
Applicant permission to cross, and that the BOR has developed adequate crossing criteria.
Accordingly, it is appropriate to grant Applicant’s motion pertaining to tribal consent to the
proposed Keystone XL pipeline’s crossing the Mni Wiconi pipelines. The matter is simply not

an issue for consideration in this limited scope certification proceeding.

! Note the letter to the Department of State refers to seven crossings. Of the seven, two are the Mni Wiconi core
pipelines. The balance are primarily irrigation projects in Montana operated by the BOR.
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Dated this 9th day of June 2015.

WOODS, FULLER, SHULTZ & SMITH P.C.

By_/s/ William Taylor

William Taylor

James E. Moore

PO Box 5027

300 South Phillips Avenue, Suite 300
Sioux Falls, SD 57117-5027

Phone (605) 336-3890

Fax (605) 339-3357
William.Taylor@woodsfuller.com
James.Moore@woodsfuller.com
Attorneys for Applicant TransCanada

CERTIFICATE OF SERVICE

I hereby certify that on the 9th day of June 2015, | sent by United States first-class mail,

postage prepaid, or e-mail transmission, a true and correct copy of Motion to Preclude Testimony

Regarding Mni Wiconi Pipeline Easements, to the following:

Patricia Van Gerpen

Executive Director

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
patty.vangerpen@state.sd.us

Brian Rounds

Staff Analyst

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
brian.rounds@state.sd.us

Tony Rogers, Director

Rosebud Sioux Tribe - Tribal Utility
Commission

153 South Main Street

Mission, SD 57555
tuc@rosebudsiouxtribe-nsn.gov

{01960221.1}

Kristen Edwards

Staff Attorney

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
Kristen.edwards@state.sd.us

Darren Kearney

Staff Analyst South Dakota Public Utilities
Commission

500 E. Capitol Avenue

Pierre, SD 57501
darren.kearney@state.sd.us

Cindy Myers, R.N.

PO Box 104

Stuart, NE 68780
csmyers77@hotmail.com
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FOR ORDER ACCEPTING CERTIFICATION ~ WILLIAMTAYLOR IN SUPPORT OF
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STATE OF SOUTH DAKOTA )
COUNTY OF MINNEHAHA jSS

William Taylor, having been first duly sworn on oath, deposes and says:

1. I am one of the attorneys for Applicant Keystone Pipeline LP.

2. Exhibit 1 is a copy of crossing criteria developed by the Bureau of Reclamation
governing the proposed Keystone XL pipeline crossings of the Mni Wiconi core pipelines.

3. Exhibit 2 is a copy of a letter from the Bureau of Reclamation to the Department
of State requesting the crossing criteria be incorporated into the final Record of Decision
applicable to the Keystone XL pipeline project.

4, The Oglala Sioux Tribe adopted a resolution opposing the Keystone KXL
pipeline project September 27, 2011, and a second resolution October 28, 2011. Thereafter, the

Oglala Sioux Rural Water System management declined to meet with Keystone personnel to

discuss crossing criteria.
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Dated this 9th day of June 2015.

Subscribed and sworn to before me

thisAth day of June 2015.

Nbfary Public—South Dakota
‘My commission expires;

March 27,2019

CARMENK. HEIER
NOTARY PUBLIG, SOUTH DAKOTA
My Commission Expires

e

William T aylor {

CERTIFICATE OF SERVICE

I hereby certify that on the 9th day of June 2015, I sent by United States first-class mail,

postage prepaid, or e-mail transmission, a true and correct copy of Supplemental Affidavit of

William Taylor, to the following:

Patricia Van Gerpen

Executive Director

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
patty.vangerpen(@state.sd.us

Brian Rounds

Staff Analyst

South Dakota Public Utilities Commission
500 E. Capitol Avenue

Pierre, SD 57501
brian.rounds(@state.sd.us

Tony Rogers, Director

Rosebud Sioux Tribe - Tribal Utility
Commission

153 South Main Street

Mission, SD 57555
tuc@rosebudsiouxtribe-nsn.gov
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Commission

500 E. Capitol Avenue

Pierre, SD 57501
darren.kearney(@state.sd.us

Cindy Myers, R.N.

PO Box 104

Stuart, NE 68780
csmyers77(@hotmail.com
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Mni Wiconi Project, OSRWSS Core System Crossing Criteria for the
TransCanada Keystone XL Project

Background Information: The Mni Wiconi Project in South Dakota includes the Oglala Sioux
Rural water Supply System (OSRWSS Core System) which delivers potable water from the
vicinity of Fort Pierre, South Dakota, south to three Indian reservations and a non-Indian rural
water system. The OSRWSS Core System has two major conveyance pipelines, the South Core
line and North Coreline. The South Core line runs directly south of Fort Pierre while the North
Core line runs west of Fort Pierre about 40 miles and then south. At the proposed Keystone XL
Pipeline crossings the South Core pipeline is constructed of 24 inch diameter steel while the
North Core pipeline is constructed of 14 inch PVC.

Interruption of Service during Keystone XL Construction: TransCanada shall make
provisions acceptable to Reclamation and OSRWSS for any activity conducted by TransCanada
that causes water service in the OSRWSS Core System pipeline to be interrupted during
Keystone XL construction. Under no circumstances shall the South Core and North Core
pipelines have interruptions in water service at the same time. Such provisions shall include
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advance notification of the service interruption and temporary facilities to continue water service

for interruptions lasting longer than 12 hours.
General Crossing Criteria:
¢ Not later than 10 days before start of construction, TransCanada shall provide OSRWSS

and Reclamation with notice of the start of construction in the vicinity of the crossing to
facilitate monitoring and observation.

¢ TransCanada shall be responsible for addressing landowner concerns, issues and interests

within the OSRWSS right-of-way or easement.

o A minimum clearance of 6 feet between the TransCanada Keystone XL pipeline and the
OSRWSS Core System potable water pipelines at both crossing shall be maintained.

¢ TransCanada must design its crossings such that the OSRWSS Core pipeline suffers no
reduction in working pressure rating or pipeline integrity due to the operations of

TransCanada. TransCanada will design the Keystone XL pipeline at both crossings with -

a 50 percent working pressure factor (as referenced in Appendix M of the Plan of
Development). The higher pressure rated pipe should extend through the existing
OSRWSS Caore rights-of-way at both crossing locations.

» TransCanada shall install above ground signage (noting Keystone Pipeline location), and -

provide copies of as-built drawings of the Keystone XL Pipeline crossings to OSRWSS
and Reclamation within 90 days of substantial completion of the crossing. The as-built
drawings will show the location of the Keystone XL pipeline, the OSRWSS Core System
pipelines and the fiber optic cables. The drawings will denote the latitude and longitude
coordinates at each crossing location.

EXHIBIT |
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South Core Pipeline Crossing Criteria:
NW ¥%, Section 36, T1S, R29E, Jones County

‘e The following drawings depict details of the OSRWSS pipeline in the vicinity of the

crossings.
1. Drawing G-3 showing the general location of the OSRWSS steel pipeline
crossing
2. Drawing C-40 showing the plan and profile of the OSRWSS steel pipeline
crossing.

3. Drawing CP-1 showing the Corrosion Protection (CP) Details

e TransCanada shall provide OSRWSS and Reclamation with drawings and specifications
for review and comment of all features of construction at the crossing, including cathodic
protection. The cathodic protection design is of particular concem to assure it does not
impact the South Core pipeline or its cathodic protection system. Comments will be
provided to TransCanada which shall be incorporated into the final project Plan of
Development.

o TransCanada shall bore under the OSRWSS South Core pipeline right-of-way, which is
75 feet wide.

e The OSRWSS South Core line (24 inch diameter steel) is protected by an induced current
ground bed. TransCanada must coordinate and correspond with OSRWSS’s and
Reclamation’s corrosion experts prior to developing crossing plans to assess the potential
impacts of interference of its pipeline.

e TransCanada shall install test stations as shown on Drawing CP-1. An alterrate design/
location of the corrosion protection test station may be used if mutually acceptable.

o TransCanada shall not case the Keystone XL pipeline crossing under the OSRWSS South
Core line due to potential cathodic protection interference problems. If this is not
possible, then TransCanada must provide a cathodic protection plan for review, comment,
and approval from OSRWSS and Reclamation which accounts for the casing pipe.

* OSRWSS has a buried fiber optic cable installed above the South Core pipeline that was
placed by plow; its precise location is unknown. The burial depth information provided
on the drawings is for information purposes only. TransCanada shall take whatever
precautions necessary to avoid damaging the buried fiber optic cable.

North Core Pipeline Crossing Criteria:
NE %, Section 8, T2N, R23E, Haakon County

» TransCanada shall provide OSRWSS and Reclamation with drawings and specifications.
for review and comment of all features of construction at the crossing. Comments will be
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provided to TransCanada which shall be incorporate into the final project Plan of
Development.

The North Core pipeline (14 inch PVC) will be relocated a minimum of 6 feet below the
planned bottom of the Keystone XL pipeline at the crossing location.

The North Core pipeline (14 inch PVC) pipeline will include a casing pipe using fused
joint PVC pipe designed with sufficient diameter and wall strength for the burial
conditions. Ends of casing pipe will be sealed.

The casing pipe will have a minimum total length of 300 feet (150 feet each side of
crossing) or longer depending on allowable deflection of the North Core pipeline (14 inch
PVC) and fused joint PVC pipe.

The North Core pipeline relocation shall be designed and constructed in accordance with
industry acceptance standards including applicable American Water Works Association
manuals and 10 States Standards - Recommended Standards for Water Works.

The North Core pipeline relocation site will be reclaimed as near as possible to its _
condition prior to the disturbance. The North Core pipeline will be relocated in a manner
that causes the least interference to the landowner and their use of the land and if any -
Injury is necessarily done to appurtenances such as roads, ditches, drainage, fences,
vegetation, etc., it will repair or replace the same or will pay the landowner for such
injury.
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United States Department of the Interior

BUREAU OF RECLAMATION

Great Plains Region T@KE PRIDE"
P.O. Box 36900 AMERICA

Billings, Montana 59107-6900

GP-4200
BRV-6.00 APR 77 2013

Ms. Genevieve Walker

U.S: Pepartment of State

Buréau 6f Oceans and Initernational
Environmental and Séientific Affairs

2201 C Street, NW QES/ENV Room 2657
Washington, D.C. 20520

Dear Ms, Walker:

The Bureau of Reclamation (Reclamation) is providing final crossing criteria (enclosed) for
guiding construction 'of the proposed TransCanada Keystone XL pipeline across Reclamation
facilities. We are requesting the Department of State to include the enclosed document in whole
as an appendix to the Supplemental Environmental Impact Statement, Concurrently, we are
submitting the criteria to the Bureau of Land Management National Project Manager and
is providing copies: of ‘the criteria to TransCanada, the Oglala Sioux Tribe, and itrigation district
managers of Reclamation project facilities crossed by the oil pipeline.

The final crossing criteria represent reasonable. and necessary measures for the oil pipeline
crossings of Reclamation water project infrastructure. The proposed pipeline would cioss
Re¢lamation facilitiés in seven places; all on private lands in Montana and South Dakota.
Reclamation provided draft criteria to the Oglala Sioux Tribe, affected irrigation distrcts,
TransCanada, and a professional consiiling firm for comment. The final criteria incorporated
comment suggestions where appropriate, and allow for site-specific adjustments that may be
necessary, during constructien. Each party may have representative field personfiel responsible
for coordinating construction at the crossings.

Under 43 CFR 429, Reclamation would issue TransCanada a letter of Acknowledgement of
Easement Crossing including the crossing criteria as terms and conditions. This consent
document addresses Reclamation’s easement rights to use and enjoy the private larids for the
purpos¢ of operating and maintaining water pipelines and related facilities. We request the
Départinent of State include language in the Record of Decision, should the project.be approved,
to make Reclamation’s crossing critefia a requirement for the construction phases and the
operational life of the pipeline.
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Thank you for the opportunity to provide our requirements. If you have: any questions on the
information provided or need additional information, please call me at 406-247-7600.or

Vernen LaFontaine at 406-247-7720. We would like to remain on your mailing list for the
project.

Enclosure -2 copies

cc: Mr. Jim Stobaugh

‘National Project Coordinator
Bureau-of Land Management
BLM Nevada State Office
P.O. Box 12000

1340 Finaricial Blvd.

Reno, NV 89520-0006

Honorable Bryan Brewer
President, Oglala Sioux Tribe
P.O. Box 2070

Pine Ridge; SD 57770

Mzr. Jim White
TransCanada

45Q - 1st Street S.W.
Calgary, Alberta
Canada T2P 5H1

Mz, Steven-Marr, P.E.
Manager, U.S. Pipéline
Keystone Pipeline Project

Sincqggly -~

Jon A. Schmidt, Ph.D.

Vice President

Environmental and Regulatory Services
Exp Energy Services, Inc.

1300 Metropolitan Blvd.

Tallahassée, FL 32308

Mr. Dave Sire

Office of Environmental Policy and
Compliance

1849 C Street, NW — MS2462-MIB
Washingten D.C. 20240

(w/ enel to all)

TransCanada Pipelines Limited
2700 Post Oak-Blvd., Suite 400
Housten, TX 77056
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