BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE PETITION OF Docket 14-001
TRANSCANADA KEYSTONE PIPELINE,
LP FOR ORDER ACCEPTING
CERTIFICATION OF PERMIT ISSUED IN
DOCKET HP09-001 TO CONSTRUCT THE

KEYSTONE XL PIPELINE

REBUTTAL TESTIMONY OF EVAN
YOKES ON BEHALF OF DAKOTA
RURAL ACTION

This statement is submitted by Evan Vokes on behalf of Dakota Rural Action (“DRA™) in
response to the written testimony provided by Corey Goulet PEng and Mgera Kothani PEng on
behalf of TransCanada Keystone Pipeline, LP (“TransCanada”), in the above-captioned
proceedings governing recertification of the South Dakota Public Utilities Commission’s June
29, 2010, Amended Final Decision and Order (Docket HP 09-001) (the “Permit”):

1. Permit Condition No. 1 requires TransCanada to comply with ali applicable laws
and regulations in its construction and operation of the Project. These laws and regulations
include, but are not necessarily limited to: the federal Hazardous Liquid Pipeline Safety Act of
1979 and Pipeline Safety Improvement Act of 2002, as amended by the Pipeline Inspection,
Protection, Enforcement, and Safety Act of 2006, and the various other pipeline safety statutes
currently codified at 49 U.S.C. § 601 01 et seq. (collectively, the “PSA”); the regulations of the
United States Department of Transportation implementing the PSA, particularly 49 C.F.R Parts
194 and 195. '

a. TransCanada systemically violated these same conditions on the Gulf Coast pipelines.
PHMSA project reports and notices of violations for the KXL Gulf Coast portion of
the pipeline indicate that TransCanada was non-compliant in several areas,
demonstrating that both TransCanada and their third party inspection contractor
display an unwillingness or inability to comply with the conditions impesed upon
them.

b. As a result of construction methods and inspections used on the KXL Gulf Coast
section of the pipeline, many anomalies were infroduced to the pipeline — some of a
minor, others severe.

¢. Throughout a pipeline segment of 300 miles in length, one can expect a small number
of girth welds among the thousands of girth welds that will not be pressure tested. In
the case of KXL Gulf Coast, TransCanada has admitted to approximately 200 pipe
replacements, meaning 400 welds that are not of the same standard of quality
inspection or subjectéd to the pressure testing of the original pipeline. If a pipeline is
properly constructed in accord with the spirit of the requirements of 49 C.F.R Part
195, there would be no need for such pipe replacements.
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d. PHMSA Gulf Coast project inspection reports indicate that even though PHMSA
engaged in minimal oversight over the pipeline right-of-way, multiple violations were
found. PHMSA has never stopped TransCanada from constructing or required
remediation of these shortcomings.

e. TransCanada’s failure to ensure that the land was properly restored has been
documented from the original Keystone to Bison, to Keystone Gulf Coast,
TransCanada’s unwillingness to take care of other stakeholders and willingness to
shift blame for their own shortcomings is systemic.

f. Landowners along the Gulf Coast route of TransCanada’s KXL pipeline took
extensive photographs documenting substandard construction and reclamation
practices. Noteworthy photograph showing peeling coating on the pipeline was taken
by a family named Holland near Beaumont, Texas, and was one of hundreds of
pictures of poor practices ranging from pipe handling damage, insufficient coverage
of pipe to not skidding pipe correctly. OH&S violations with pipe falling of the skids
were also documented similar to the allegations of the death on Keystone Gulf Coast.
Many of these photographs document violations of both Part 195 and the 57
conditions agreed to by TransCanada as set forth in Appendix Z to the US State
Department’s FSEIS.

g. The Toronto Star documented that TransCanada did not have sufficient organizational
capacity to ensure compliance in the United States with respect to PHMSA’s pipeline
regulations, notwithstanding similar issues in Canada. Further evidence of failure to
comply with Part 195 was documented by the Houston Chronicle, which published
photographs showing multiple instances of non-compliance with Part 195 and OHSA

conditions.

2. Information provided by TransCanada concerning Finding No. 68, with respect to
issues concerning cathodic protection of pipeline coating due to alleged interference by an
adjacent foreign utility is both incomplete and appears to be factually incorrect, in that the failure
can be traced to several violations of Part 195 on the part of TransCanada. Regardless of
TransCanada’s assurances, the event occurred, it was severe, and it was due to TransCanada
management’s failure to comply with Part 195. Understanding that all corrosion is the exchange
of metal electrons, the scenario should have been fully investigated, as TransCanada’s
explanation is not descriptive of what occurred. TransCanada’s official public communications
and communications with PHMSA show that the event which required instant shut-in of the
Keystone pipeline was a very serious threat to public safety. This evidence of cathodic
interference correctly belonged in Condition No.1, as it was not a coating failure,

3. Contrary to TransCanada’s submitted testimony on Findings No. 68, problems
exist with respect to its use of Fusion Bonded Epoxy (FBE) pipeline coatings. TransCanada
failed to reveal that there was a mass disbondment on the GTN pipeline of newly-installed FBE
coatings. It would be relevant for TransCanada’s engineers to present this evidence of what can
go wrong with FBEs, Additionally, when repairing damaged FBEs and coating of welds, some of
TransCanada’s practices have been flagged as substandard by PHMSA and TransCanada
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contractors, TransCanada should be compelied to produce the reports on substandard practices
taking place during Keystone system consiruction in 2009, the PHMSA audit and compare those
to landowner observations of coating falting oft the Keystone Gulf Coast Pipeline in 2013 under
the same special permit conditions for enhanced inspections.

4, The dilbit mix shipped on the Keystone pipeline is subject to column separation.
This requires particular engineering controls to ensure the mixture does not separate and
overpressure segments of the pipeline. Not only is this an ongoeing risk in the Keystone sysiem,
but it is also a risk in pipelines it feeds such as Pegasus in Maytlower, Arkansas. Column
separation would explain many of the observations derived from the Mayflower incident - from
the rupture, to the separation of dilhit in the water,

5. TransCanada has had a systemic problem with mualerials quality. In a public

presentation, Kenneth Lee of PHMSA highlighted problems with TransCanada’s construction of-

the Keystone system, including back-beveled lransitions, substandard  welding, but more
importantly, elbows from Keystone, There are approximately 1,200 elbows of unproven quality
in TransCanada’s Keystone system, which have not heen replaced. In October 17, 2013 an elbow
witlhexaetly the same non compliant microsteucture blew out on a directionad dritl. The elbows at
North Central Corridor Buftalo West and Keystone do not meet the niinimum federal standards,
yet are in service. Some of these elbows are now fiberglass reinforced but that does not make
them complaint.

6, Documents received rom o Freedont of Inforination Act request relating to the
October 2012 repair of Keystone shows thal the pipeline was notrestored to the original design
conditions. The Armor Plate repair can compensate for hoop strength of a pipeline but it cannot
testore the mandatory toughness of the oviginad design and would not. meet the requirement tor
puncture resistanee under current PHMSA conditions.

e June 26, 2015
LEVAN VOKES Date
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE PETITION OF
TRANSCANADA KEYSTONE PIPELINE, LP
FOR ORDER ACCEPTING CERTIFICATION OF
PERMIT ISSUED IN DOCKET HP09-001 TO
CONSTRUCT THE KEYSTONE XL PIPELINE

Docket 14-001

REBUTTAL TESTIMONY OF JOHN
HARTER ON BEHALF OF DAKOTA
RURAL ACTION

N N e N N N N N

1. This is my testimony in rebuttal to the pre-filed testimony of TransCanada Keystone Pipeline, LP
(“TransCanada™) officer Corey Goulet, in Paragraph 15 of his pre-filed testimony, in which he
claimed that TransCanada “is or will be able to satisfy all the conditions imposed by the
Commission.” My testimony is about how this is not the case.

2. Contrary to what TransCanada has publicly stated, it does not have an agreement with me. By letter
dated 10/17/14 | terminated all agreements as a result of a breach of contract by TransCanada of its
settlement agreement with respect to the forced taking of my property through eminent domain. At
this point, any entry on my property will be deemed trespassing.

3. The State of South Dakota has allowed the Keystone 1 pipeline to be built and is considering
recertification of the permit for the proposed Keystone XL pipeline primarily so the state can have
an ongoing flow of revenue from TransCanada. The State of South Dakota has engaged in this
while denying its residents who are having the pipelines forced upon them through a taking of their
private property the ability to do the same. I am of the opinion that the State’s permitting
TransCanada to exercise eminent domain to take citizens’ private property is unconstitutional.

4. My wife and | will have a loss of income as a result of the proposed KXL pipeline crossing our
land. We will be unable to use our own property during construction and reclamation, resulting in
losses in excess of $35,000 per year. TransCanada’s use of eminent domain enabled it to leverage
landowners to prevent them from being made whole for the economic losses that would be incurred
should the pipeline cross their property.

5. Because | will have to travel to the property to check cattle and the land much more than normal,
which will add thousands of dollars to my annual expenses. TransCanada was unwilling to
compensate for these losses, even though they state that the property owners are their first eyes on
the ground.

6. |informed Tim Irons, a TransCanada land agent, that | wanted to be fairly compensated for each
day I was unable to use my own private property. | was told that TransCanada did not do business
that way, meaning that TransCanada was not willing to negotiate with me in fair and good faith.
Being unwilling to sign an easement | believed to be fundamentally unfair, TransCanada simply
took my private property using eminent domain.

7. During Commission meetings held in Winner, SD, and in western South Dakota, TransCanada
stated they would use almost 3/4 inch pipe under the roads and in high consequence areas. However,
TransCanada has downgraded the pipe wall thickness from this baseline. The Commission
witnessed these statements. TransCanada’s subsequent actions demonstrate that it does not intend
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on building the safest pipeline, or to comply with their agreements.

8. I'hadaconversation with an employee of the South Dakota Department of Environment and Natural
Resources, and asked why they allowed TransCanada to build a pipeline so close to the City of
Colome’s water source. | was told that it must have just been overlooked.

9. With respect to reclamation of land, based on TransCanada’s conduct, we do not believe it intends
to reclaim our land back to the condition it was in prior to their taking of our private property.

10. TransCanada stated in public documents (including the FSEIS) that they rely on property owners
to provide oversight on the pipelines. 1 suggest this demonstrates that TransCanada’s SCADA
system does not detect the leaks to the extent needed.

11. When asked, TransCanada has no answer as to how they will clean up a spill into an aquifer. Eight
years into their effort, with no emergency response plan disclosed to date, TransCanada has no
answer for this question. Recent pipeline spills into waterways have demonstrated that South
Dakota cannot risk our agriculture and tourism industries.

12. As it is not possible to cover all topics in this pre-filed testimony that may arise during a hearing, |
reserve the right to rebut any additional testimony presented during the hearing by TransCanada.

Dated this 26" day of June, 2015.

[/s/ John Harter
John Harter
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE PETITION OF
TRANSCANADA KEYSTONE PIPELINE,
LP FOR ORDER ACCEPTING
CERTIFICATION OF PERMIT ISSUED IN
DOCKET HP09-001 TO CONSTRUCT THE
KEYSTONE XL PIPELINE

Docket 14-001

CERTIFICATE OF SERVICE

N/ N N N N N N N N

| hereby certify that on this 26" day of June 2015, Dakota Rural Action filed its Rebuttal
Testimony of Evan Vokes and Rebuttal Testimony of John Harter in Case Number HP 14-001, was
filed on the Public Utilities Commission of the State of South Dakota e-filing website. Also on this
day, a true and accurate copy of the foregoing was transmitted via email to the following:

Patricia Van Gerpen

Executive Director

South Dakota Public Utilities Commission
500 E. Capitol Ave.

Pierre, SD 57501
patty.vangerpen@state.sd.us

Brian Rounds

Staff Analyst

South Dakota Public Utilities Commission
500 E. Capitol Ave.

Pierre, SD 57501
brian.rounds@state.sd.us

James E. Moore

Woods, Fuller, Shultz and Smith P.C.

PO Box 5027

Sioux Falls, SD 57117
james.moore@woodsfuller.com

Attorney for TransCanada Keystone Pipeline,
LP

Paul F. Seamans

27893 249th St.

Draper, SD 57531
jacknife@goldenwest.net

Kristen Edwards

Staff Attorney

South Dakota Public Utilities Commission
500 E. Capitol Ave.

Pierre, SD 57501
Kristen.edwards@state.sd.us

Darren Kearney

Staff Analyst

South Dakota Public Utilities Commission
500 E. Capitol Ave.

Pierre, SD 57501
darren.kearney@state.sd.us

Bill G. Taylor

Woods, Fuller, Shultz and Smith P.C.

PO Box 5027

Sioux Falls, SD 57117
bill.taylor@woodsfuller.com

Attorney for TransCanada Keystone Pipeline,
LP

John H. Harter

28125 307th Ave.
Winner, SD 57580
johnharterl1@yahoo.com
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Elizabeth Lone Eagle
PO Box 160

Howes, SD 57748
bethcbest@gmail.com

Viola Waln

PO Box 937

Rosebud, SD 57570
walnranch@goldenwest.net

Benjamin D. Gotschall
Bold Nebraska

6505 W. Davey Rd.
Raymond, NE 68428
ben@boldnebraska.org

Cindy Myers, R.N.

PO Box 104

Stuart, NE 68780
csmyers77@hotmail.com

Lewis GrassRope

PO Box 61

Lower Brule, SD 57548
wisestar8@msn.com

Robert G. Allpress
46165 Badger Rd.
Naper, NE 68755

bobandnan2008@hotmail.com

Tony Rogers

Rosebud Sioux Tribe - Tribal Utility
Commission

153 S. Main St.

Mission, SD 57555
tuc@rosebudsiouxtribe-nsn.gov

Jane Kleeb

Bold Nebraska

1010 N. Denver Ave.
Hastings, NE 68901
jane@boldnebraska.org

Louis T. Genung

902 E. 7th St.

Hastings, NE 68901
tg64152@windstream.net

Nancy Hilding

6300 W. EIm

Black Hawk, SD 57718
nhilshat@rapidnet.com

Byron T. Steskal & Diana L. Steskal
707 E. 2nd St.

Stuart NE 68780
prairierose@nntc.net

Arthur R. Tanderup
52343 857th Rd.
Neligh, NE 68756
atanderu@gmail.com

Carolyn P. Smith

305 N. 3rd St.

Plainview, NE 68769
peachie 1234@yahoo.com

Peter Capossela, P.C.

Attorney at Law

PO Box 10643

Eugene, OR 97440
pcapossela@nu-world.com

Attorney for Standing Rock Sioux Tribe

Gary F. Dorr
27853 292nd
Winner, SD 57580
gfdorr@gmail.com

Wrexie Lainson Bardaglio
9748 Arden Rd.
Trumansburg, NY 14886
wrexie.bardaglio@gmail.com
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Bruce & RoxAnn Boettcher
Boettcher Organics

86061 Edgewater Ave.

Bassett, NE 68714
boettcherann@abbnebraska.com

Cyril Scott

President

Rosebud Sioux Tribe
PO Box 430
Rosebud, SD 57570
cscott@qgwtc.net

Paula Antoine

Sicangu Oyate Land Office Coordinator
Rosebud Sioux Tribe

PO Box 658

Rosebud, SD 57570

wopila@gwtc.net
paula.antoine@rosebudsiouxtribe-nsn.gov

Harold C. Frazier

Chairman

Cheyenne River Sioux Tribe
PO Box 590

Eagle Butte, SD 57625
haroldcfrazier@yahoo.com

Debbie J. Trapp
24952 US HWY 14
Midland, SD 57552
mtdt@goldenwest.net

Joye Braun

PO Box 484

Eagle Butte, SD 57625
imbraun57625@gmail.com

Thomasina Real Bird

Fredericks Peebles & Morgan LLP
1900 Plaza Dr.

Louisville, CO 80027
trealbird@ndnlaw.com

Attorney for Yankton Sioux Tribe

Eric Antoine

Attorney

Rosebud Sioux Tribe
PO Box 430

Rosebud, SD 57570
ejantoine@hotmail.com

Chris Hesla

South Dakota Wildlife Federation
PO Box 7075

Pierre, SD 57501
sdwf@mncomm.com

Bonny Kilmurry

47798 888 Rd.

Atkinson, NE 68713
jackiekilmurry@yahoo.com

Amy Schaffer

PO Box 114

Louisville, NE 68037
amyannschaffer@gmail.com

Gena M. Parkhurst
2825 Minnewasta Place
Rapid City, SD 57702
gmp66@hotmail.com

Robert Flying Hawk, Chairman
Yankton Sioux Tribe

PO Box 1153

Wagner, SD 57380
Robertflyinghawk@gmail.com

Chastity Jewett

1321 Woodridge Dr.
Rapid City, SD 57701
chasjewett@gmail.com

007973


https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=boettcherann@abbnebraska.com
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=ejantoine@hotmail.com
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=cscott@gwtc.net
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=sdwf@mncomm.com
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=wopila@gwtc.net
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=paula.antoine@rosebudsiouxtribe-nsn.gov
mailto:jackiekilmurry@yahoo.com
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=amyannschaffer@gmail.com
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=mtdt@goldenwest.net
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=gmp66@hotmail.com
maito:jmbraun57625@gmail.com
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=Robertflyinghawk@gmail.com
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=trealbird@ndnlaw.com
https://mail.google.com/mail/?view=cm&fs=1&tf=1&to=chasjewett@gmail.com

Tom BK Goldtooth

Indigenous Environmental Network (IEN)

PO Box 485
Bemidji, MN 56619

ien@igc.org

Robert P. Gough, Secretary
Intertribal Council on Utility Policy
PO Box 25

Rosebud, SD 57570
bobgough@intertribal COUP.org

Tracey Zephier

Fredericks Peebles & Morgan LLP

910 5th Street, Suite 104

Rapid City, SD 57701
tzephier@ndnlaw.com

Attorney for Cheyenne River Sioux Tribe

Ms. Mary Turgeon Wynne, Esq.
Rosebud Sioux Tribe - Tribal Utility
Commission

153 S. Main St

Mission, SD 57555
tuc@rosebudsiouxtribe-nsn.gov

Mr. James P. White

Attorney

TransCanada Keystone Pipeline, LP
Ste. 225

1250 Eye St., NW

Washington, DC 20005
jim_p_white@transcanada.com

Dallas Goldtooth

38371 Res. HWY 1
Morton, MN 56270
goldtoothdallas@gmail.com

Terry & Cheryl Frisch
47591 875th Rd.
Atkinson, NE 68713
tcfrisch@g.com

Matthew L. Rappold

Rappold Law Office

816 Sixth Street

PO Box 873

Rapid City, SD 57709
Matt.rappold01@gmail.com

Attorney for Rosebud Sioux Tribe, Intervenor

Ms. Kimberly E. Craven
3560 Catalpa Way
Bouleder, CO 80304
Kimcraven@gmail.com

Mr. Travis Clark - Representing: Cheyenne River
Sioux Tribe

Fredericks Peebles & Morgan LLP

Ste. 104

910 5th St.

Rapid City, SD 57701

tclark@ndnlaw.com

And on June 26, 2015, a true and accurate copy of the foregoing was mailed via U.S.

Mail, first class postage prepaid, to the following:

Jerry Jones
22584 US HWY 14
Midland SD 57552

Elizabeth Lone Eagle
PO Box 160
Howes, SD 57748

Ronald Fees
17401 Fox Ridge Rd.
Opal, SD 57758

/s/ Robin S. Martinez
Attorney for Dakota Rural Action
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