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MR OPENING POST-HEARING BRIEF ON GENERAL
THONS SECTION 272, AND TRACK A

"t subpits this brief 1o demonstrate that the general terms and

Lo iy

oable and that it has complied with the requirements

oy the atate of South Dakota.

comditions provisions of Qwest’s SGAT, although not tied to a

dil be ewmdorsed by the Public Utiliies Commission (the

Fappropriate protections of the interests addressed. As set forth

seed Py Mideontinent Communications (“Midco”) and Black Hills

ey

Fare already resolved in the SGAT and Qwest agrees the statute

B modified 1o incorporate South Dakota law. To the extent

il sstes, Qwest respectfully submits the recommendations of

sudT should be adopted, and no modifications to the consensus

e Telecommunications Act of 1996 (CAct™). 47 U.S.C. § 272, requires

L oprovide peregion InterLATA service through an affiliate that is

srating Company ("BOCT)Y. As demonstrated below. Qwest has

showmg that it bhas set up a separate affiliate, Qwest

g, Ine, (OQCCTY to provide in-region InterLATA service after 271

its 272 affiliate comply with all of the specific separation
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snent of the Act, 47 US.Co § 27He) THA), requires Qwest to

P

=1 bindmg interconnection agreements with at least one faciliies-

ased competitor that is providing telephone exchange service to a

sybior of bosiness apd residential customers in South Dakota. There can

w1 has met this standard: Qwest presented undisputed evidence that it has

on agreements with active CLECs in South Dakota, and at least two

have subspitted sworn data request responses conceding that they are

ters of thousands of business and residential lines using their own

aned services resold from Qwest. And while (as we explain below) the

e Commission (CFCC™) has made clear that Track A does not impose

warket shave requirements (other than the easily cleared de minimis

ariliy that CLECs have achieved a far larger market share in South Dakota

v ather state for which a section 271 application was granted.

Fullv asks the Commission to find that Qwest hag met all the requirements

3

AL TERMS AND CONDITIONS PROVISIONS OF QWEST’S
D BALANCED AND APPROPRIATE

terms and conditions provisions of Qwest’s South Dakota SGAT are in many
ard provisions, sometimes referred to as “boilerplate,” that protect each party’s

e contract. "General terms and conditions™ 18 not a checklist item and is not a

bapproval. Qhwest has agreed, however, to address the issues surrounding the

gs il conditions provisions of its SGAT as a scparate and distinct matter.  For

{rwest has worked with CLECS to reach consensus on the general terms and

()



sis that are included in the South Dakota SGAT as well as the SGATs that

avious state proceedings, including the seven state collaborative proceeding

¢y and other negotiations, Qwest and CLECS resolved numerous issues

) terms and conditions provisions.  For those minority of issues that

‘x

fredd gt the conclusion of the Multi-state Proceeding, Qwest and CLECs created

rid, narrewed and specifically defined the impasse issue, and submitted their

acilitator in the Multi-state Proceeding (“Multi-state Facilitator™) for

the Multi-state Facilitator’s proposed resolution of each impasse issue is not

T

i with the position or language that Qwest advocated, Qwest agreed soen after
sraposed resolution of each impasse issue to incorporate it in the SGAT. These
5 have sobscequently been endorsed with no recommended changes by the
Commmssion Staff (US5taff™ and have also been widely endorsed by commissions

the Multi-state Proceeding.

iy, Qwest has incorporated in the latest version of the general terms and

provisions of 118 South Dakota SGAT the parties’ consensus agreements from other

e langaage recommended by the Multi-state Facilitator and Staff, and the language

o nTEssions participating in the Multi-state Proceeding. These general terms and

visons are also contained in the KMC Agreement, Qwest’s interconnection

“elecom V. Inc.' Thus, the language in the South Dakota SGAT and the

wit of Larry 3. Brotherson re: General Terms and Conditions, filed on Apeil 2, 2002
Giererad Terms und Conditions™) (Qwest Ex. 56) Ex. LBB-GTC-1 (KMC Telecom V. Inc.

3
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cols numerous Qwest compromises and consensus provisions that were

with CLECs. Importantly. it reflects the conclusions of Staff, the Mulu-

b mmerous commissions concerning the resolution of those issues that were

G
e

s backdrop, the general terms and conditions provisions of Qwest’'s SGAT.

i x!i)_&r {\Ni

st item. should be endorsed by the Commission as balanced and

s of the interests addressed.

trnony of Larey B, Brotherson, Qwest sets forth at length the reasons why the

" the Multi-state Facilitator and Staff are appropriate and should be approved

Only two parties, Mideo and FiberCorn address general terms and

s record testimony and evidence.? Neither Midco nor FiberCom take issue

tanjority of the general terms and conditions provisions or the recommendations of

e Facilitator and Staff. As set forth below, to the extent Midco or FiberCom rajse

respectfully  submits that the concemn has been resolved or that the

of the Multi-state Facilitator and Staff should be adopted as the mu

5
g

3

ascdution of the issue,

sment dated October 23,2001 ("KMS Agreement™).

S0 ched not submat any testimony or evidence of record addressing general terms and conditions issues.
se the uppununm 1o submit evidence concerning general terms and condition issues (e o subject
¥ gross-expmination), AT&T 1s pru:iuduj from submitting such cvidence, if any, now. Accordingiv,
toadidress here posttions that AT&T has taken clsewhere regarding general terms and conditions
say that Swdf and the Multi-state Facilitator thoroughly considered the gencral terms wnd
cs. 1o the extent AT&T's position on these issues is adopted i part or in whole by the
o and Swall, Owest has incorporated that result in the Seuth Dakota SGAT because QOwest has
2 the Mudti-state Facilitator’s recommendations concerning the genersl terms and condiftons
To the extert AT&T s position is rejected in whole or in part by the Multi-state Facilitator and
: Facthiatar's and Sw T s resolution is appropriate and should be adopted by the Commission.

4
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s A Mpw Beotion 1.7.2 Is Unnecessary and a Source of Potential Confusion and

yes adding o new section 1.7.2 that would specifically obligate Qwest to

wices when the new and existing products and services are “comparable.” In this

sapports the fanguage that AT&T urged the Multi-state Facilitator to adopt. The

;

a new section of the SGAT 1s necessary to prevent Qwest from imposing

werms, and conditions on new products and services was thoroughly

teck by the Multi-state Facilitator. It is also rejected by Staff.”.

Mubti-state Facilitator explained, section 1.7.2 is unnecessary and, further, a

tpinty and delay:

dy established standards and methods for resolving disputes related
I eonditions that Qwest may apply to offerings under its SGAT.
ihards ave adequate to assure that such terms and conditions comport
s obligations under the Act and FCC requirements. Those methods
Hiicient to allow for resolution of disputes in a timely and effective
. AT&T's proposed SGAT section would introduce substantial
ity over the applicability of those standards and those methods. AT&T
thiat comparability to other SGAT offerings should be the primary focus
s about terms and conditions for products or services added to the
- Buech comparability would, at best, be a secondary evidentiary indicator
ampliance with statutory and regulatory standards; never should it replace

standards es the test for resolving disputes.”

£

1. The SGAT and KMC Agreement already contain sufficient standards and
ohlipations concerning rates, terms and conditions,

extispiny of Marlon Griffing, PhoD., filed on March 18, 2002 (“Griffing Direct™) (Staff Ex. 1) at

Chmerad Terms and Conditions. Section 272 and Track A Report (September 21, 2001) (“Multi-
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Miahi-state Facilitator's and Staff"s recommendation should be followed here

s concerns are already properly accommodated in other sections of the SGAT
rds concerning rates, terms and conditions for new products and services.
ciion 3.1.6 protects CLECs by reaffirming Qwest’s obligation to price new

rees 1 accordance with all applicable laws and regulations. Section 5.1.6 states

and capabilities cwrrently provided hereunder (including resold
wiprrmpcations Services, Unbundled Network Elements, UNE combinations
Jlary seevices) and all new and additional services or Unbundied Network
sts 10 be provided hereunder, shall be priced in accordance with all

¢ provisions of the Act and the rules and orders of the Federal
gications Commission and orders of the Commission,

o, (west is already contractually obligated to offer new products and services in

we with ull applicable law and regulations.  Thus, any new products and services that

must be priced according to the governing body of law and regulation and must be

seordingly, Given this provision, section 1.7.2 is unnecessary.

sbligation to price products and services in accordance with applicable law also

et Mideo's elaims regarding the altering of existing products and services to create

bty and services with a higher price. “Comparable” or slightly different products will

rily be priced according to the governing law. Qwest cannot arbitrarily price such new

and services,  Further, Qwest cannot remove features it is obligated under law to

Thus, Mideo™s concern that Qwest may “eliminate unique features that may be

v Tor 4 CLEC offering” is unfounded.”

Arotherson Kebutial rer General Terms and Condittons (Qwest Ex. 56) at 10: Tr. 472402 (Brotherson)

Testraeny of W Thops Simmaons, filed on Mareh 18, 2002 (“Simmons Direct™ (Midco Ex. 38y at
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T protection addressing rates, terms and conditions for new products and

on 171,20, which provides for a true-up of rates. terms, and conditions governing

i the event a CLEC wishes to negotiate an amendment with different rates, terms

-

s thay defined by Qwest for such new product. Section 1.7.1.2 states in relevant

wishes © negotiate an amendment with different terms and conditions
Hiped by Qwest for such new product, CLEC agrees to abide by those
conditions on an interirn basis by executing the Interim Adviee
e {the form of which is attached hereto as Exhibit M) based upon
et canditions available on Qwest’s wholesale website that Qwest has
i as pertaining to the new product. The Interim Advice Adoption Letter
mate when the final amendment is approved. The rates and to the extent
e, other terms and conditions contained In the final amendment will
the date the Interim Advice Adoption Letter was executed. No new
- or accompanying Interim Advice Adoption Letter wall be
4 o Hmit or add to any rates, terms or conditions existing in this

ORI
red during workshops in other states, this provision ensures that final rates,

eonditions of a new product or service relate back to the extent practicable to the date

Advice Adoption Letier was executed.”
f

2. The proposed Section 1.7.2 would promote confusion and delay.
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L2
v

sie™ and what is “substantially the same.” Given this ambiguity, dispute resolution

: would be invoked, resulting in needless delay and expense.
Farther, the proposed section 1.7.2 adds an unnecessary layer of analysis in resolving

v and conclition disputes.  According to section 1.7.2, the first inquiry in any dispute is

the new product or service is “comparable” to an exisung product or service.

s of the answer to that inquiry, a second inquiry must be undertaken to determine

the rates are appropriate. For example, if the products or services are “comparable,” the

maist examine whether the prices are “substantially similar.” If the products are not

Iste, the parties must examine whether the price is appropriate and reasonable. In either

i, the appropriateness of the price must be examined. The two-step inquiry introduced by

172

f.2 s confusing. burdensome, and completely unnecessary. Rather than examining

ey new products and services are comparable to existing products and services and then

mvng the appropriateness of the rates, terms and conditions, the focus should be on the

o~

mrbteness of the rates, terms and conditions in the first instance.’

3. No CLEC objected to the Multi-state Facilitator’s recommendation.

Diaring the Multi-state Proceeding, every party was afforded an opportunity to comment

voor contest the recommendations set forth by the Multi-state Facilitator.  While AT&T

<} numerous issues, it did not dispute the Multi-state Facilitator’s recommendation that

Bootherson Bebuttal re; General Terms and Conditions (Qwest Ex. 56)at 11.

[ i
felomp V112,
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u o oproposed section 1.7.2 be rejected, nor did any other CLEC dispute the

4. Ewvery commission to address the proposed new section 1.7.2 has rejected it.

A set forth 11 the Rebuttal Testimony of Larry Brotherson (Qwest Ex. 56) at pages 14-

piion, every commission that has ruled on this issue has rejected the proposed

I Colorado, the Hearing Commissioner, calling section 1.7.2 “an affront too far to

of o fiem™ and “overrcachling] in its attempts to seize what would otherwise be

cfficiencies and innovations,” found that AT&T's proposed section 1.7.2 was

el added an extra layer of uncertainty to the process.'' Likewise, the Iowa Utilities

“the situation has already been adequately addressed in another SGAT section.

72, proposed by AT&T is rejected.”” In Montana, Nebraska and North Dakota,

stoms fully adopted the Multi-state Facilitator’s recommendation and rejected

fn New Mexico, the commission adopted the Multi-state Facilitator’s

whition and specifically noted that AT&T did not contest the Multi-state Facilitator’s

Coprptiance With § 271(c) of the Telecommunications Ace of 1996, Decision No. RQ1-1193,
{Calo, PUC Nov, 20, 2001) (*Colorado GTC Qrder™) at 4-7.

staternent Regarding General Terms and  Conditions and  Order Regarding  Change
& Comments, fa Re: US West Communications, Inc., n/k/a Qwest Corparation, Docket Nos.
b Ualil Board March 12, 2002) (“lowa GTC Order™y at 7.

pnrt om SOAT General Terms & Conditions and Responses to Comments Received on Preliminary
af the avestigution Into Qwest Corporation’s Compliance With Section 271 of the
1 af 13496, Docket No. D2000.5.70 (Montana PSC Dec. 20, 2001) (*Montana GTC Order™) at
bin Part (Group 5 Report), In the Maiter of Owest Corporation Seeking Approval of Its Revised
Available Terms (SGAT) Pursuani to Section 252¢1) of the 1996 Telecommunications Hct.
Nebraska PSC Jan, 20 2002) ("Nebraska GTC Order™ % 16-20; Interim Congultative
s, LS West Communications, Inc. Section 271 Compliance Invesrigation, Case No, PU-314-
Feh, 27, 20023 (“North Dakota Order™) at 14,

9
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Similarly, the Utah Commission endorsed Qwest's arguments and rejected

In Washington, the Commission rejected Section 1.7.2, accepting the

t ALI's conelusion “{w]e are not convinced that AT&T's proposed SGAT language

- the desived effect of avoiding delays in the availability of new products, and

s 1h

we do not require Qwest to include the language.

For all of the reasons set forth above, Midco’s concerns are already properly safeguarded

Accordingly, a new section 1.7.2 should be rejected.”

Orcer Regarding SC
{ F Motion for hiermuuc Proc eduu 10 Mc nage 1/1@ .Sec,non ;/l P; oeess, Ut\hz} C.a&, No. _52{5‘ (\ux
8, 2007 ("New Mexico GTC Order™) 94 8-10.

;mﬂ apd Urder, In the Maner of the Application of Qwest Corporation (ffk/a US West Conmmmunicaiions,
ward of Campliance With 47 U.5.C0§ 271¢d)2)(B). Docket No. 00-049-08 (Utal PSC Jan. 28, 2002)
D Ohder™) atl 340

Treentieth Supplemental Order; Intnal Ovder {Workshop Foury: Checklist Item No. 4. Emerging Services,

Ferms and Condinens, Public Interest, Track AL and Section 272, [n the Maner of the favestigation fnte U8
sprmHcations, Ine's € nmp/mm e With Section 271 of the Telecommunications Act of 1996: In the Mater of
, Copnmunications, fnc's Statement of Generally Available Terms Pursuant to Section 252¢f) af the
B trz.um Aer of 1996, Docket Nos, UT-003022: UT-003040 (Washington Utihities and Transportation
i M 20013 (Washington 20™ Supp. Order™) 4 302, affirmed in part and reversed in part Twenty-
al Order; Commission Order Addressing Workshop Four ssues: Cheeklist Item No. 4 (Loopsy,
Gieneral Terms and Conditions, Public Interest, Track A, and Sections 272, /i the Muatter of thic
LAY Wesr Commuuideations, Incs (nmp/mm e With Section 27] of the Telecomnunications e of
gaf 50 Communications, Ine's Statement aof Generally Available Terms Parsuans i Seciion
s _'mwr”lm asions Act of 1996, D(mkci Nos, UT-003022: UT-003040 (Washington Utifities and
S ission March 2002) C*Washington 28" Supp. Order™) 4 16.

, s of @ new section 1.7.2. Mideo expresses a concern abowt tm uming of new products based
sence with (hwest's Snmrtpak service offering. Mideo also L\plws a concern about what NXX s are
Samartiak service offering. See Simmons Direct (Mideo Ex, 38) at 10- } . Qwest addresses Mideo's
t the “Smanpak™ effening i its brief concerming Checklist Hun H, Resale. As set forth in that brief
uid eyvidence, it appears there was a simple misunderstanding aboul when the new NXX's were
o was sent notice of the SmartPak service offering. Further, Mideo’s complaints regarding aceess to
r*'wlvcd Although Mideo has been reselling Qwest services for a number of vears. Mideo
3 pver only one c\pmu)u winich has been resolved. Finally, advance, written notice of new
HEY E"lﬂuw and service offerings is provided to reseller CLECs in kouth Dakota.  Accordingly, Quest
Zeotion 6 (Resale) of the SGAT and the KMO Agr

: Mudea's concerns, See Qwest’s brief on Che

coment. in addition to Qwest’s non-discomination
ecklist Hem 14, Resale.

10



H, The Commission Should Retain the Discretion to Address Retail Service
Quality lssues Under South Dakota Statutes and Administrative Rales,

¢ submits that “a provision should be included in the SGAT which would transfer

n levied sanctions against the retail provider to the wholesale provider if

of service standards are due to poor provisioning of service by the wholesale

© Again, the Multi-state Facilitator and Staff considered and rejected this same

sin. the concern identified by Mideo 1s already properly protected. After

he wsue, the Multi-state Facilitator concluded that no language should be added to the

sse the Commission is best positioned to address liability for service quality in the

et of fs proceedings (o establish or enforce service quality standards:

The problem with this [Midco’s] approach is that it may not be consistent with
te's policy regarding such assessments. For example, a commission could
tmately seek fo penalize a CLEC whose failure to demand proper
wwmance from its wholesale supplier (or perhaps even to be watchtful enough
know that its end users were getting poor service due to the actions of Qwest as
lory contributed to the poor service that the commission may find cause to
ize. . . The superior way to deal with CLEC concemns about such “vicarious”
1% for them to make arguments in proceedings that either establish such
1at are opened to enforce
.. is better designed to give commissions the ability to
mpose their view of what customer-protection demands in their individual
wrisdictions.™

W

The Muld-state Facilitator’s and Staff’s resolution is appropriate because it preserves the

mptssion’s authorily to address retail service violations under South Dakota statutes and

tve rules and 15, as the Multi-state Facilitator put it, “the superior way” to deal with

0 concerns about lability for service quality violations. If Midco’s position were adopted,

Sy Dhirect (Mideo Ex, 38y at 12413,

Sbafr-sinte VL Repont at 35, Griffing Direct (Staif Ex. [y at 112,

Sdulaestate (TC Report at 35.



s ability to impose retail service related penalties would be frustra : and

that the Commission's discretion is not limited, the Multi-state Facilitator’s

lation should be adopted.

therson explains, lability for service quality violations may not be as clear cut

pusition supposes.”

During Commission proceedings addressing service quality

the parties will set forth their views of liability based on the precise issue presented.
baw and the evidence. Tt is in the context of such proceedings that liability is best

wined and apportioned by the Commission.” While Midco argues for vague language

bBlanket shifting of liability to the wholesale provider “if violation ot service standards

s provisioning of service by the wholesale service provider.” Midco offers no

ot the fact that the violation may be attributed to other factors as well. Further, Mideo

e wdentity a single reason why the concern it raises will not be properly addressed

wtvely amd procedurally by the Commission during proceedings that concern the service

TS a1 18sue.

A, overy commission to consider this issue has adopted the Multi-state Facilitator's

synerchation, which is Staff"s recommendation here. Specifically, the commissions of Jowa,

. Nebraska, New Mexico, North Dakota, and Utah have fully adopted the Multi-state

3

Siistor's resolution,”

Because this Commission is in a superior position to address liability

¢ guality based upon the particular issue, the governing standard, and the evidence

and because Mideo identifies no reason why this Commission will not responsibly

Pe 4724:07 (Brotherson) at 101-105.

ar ut '3}' Montzmu GTC Order at 18; Nebraska GTC Order 9 63; New Mexico GTC Order
ket Order af 22 and Utah GTC Order at 14.

12




ation Hability, the recommendation of the Multi-state Facilitator & Staff

L Owest Did Not Use Confidential Midco Customer Information in Its Mailing

dvertising Dedicated Internet Access,

L Background.

s direet testimony of Mr. Simmons, Midco expressed a concern about whether a

Simmions stated a Mideo customer recetved from Qwest) “implied™ that Qwest

4

- used Mideo customer records.™  Because Mr. Simmons did not provide any

went for Qwest to investigate and respond and because Midco had never raised the
sroular contacts with Qwest’s account team, Qwest asked Midco for the underlying

oo vl details so that it could investigate and respond.”  In response, Midco provided

1o copy of the specific mailing at issue (an advertisement for Qwest’s Dedicated

service), including the address label. The address label was addressed to “Midco

Mier M7 net to a customer of Mideo’s.” The advertisement itself was addressed 1o

mnunications Manager, not to a customer of Mideo®s.” 7 Qwest investigated the

e andd responded to it in the Supplemental Affidavit of Larry B. Brotherson. ™  As Mr,

s sets Torth, Mideo did not provide Qwest with any information that the mailing went

wrson Rebutial ve; General Terms and Conditions (Qwest Ex. 56) at 33,

cntal Athdavit of Larry B, Brotherson re; General Terms and Conditions, filed on April 16. 2002
demental re: General Terms and Conditions™) (Qwest Ex. 37) at 2. See also Mideo Ex. 15,

e adve

mement itself is Exhubit LBB-GTC-3 to Brotherson Supplemental re: General Terms and
photocepy of the outside of the envelope addressed to Midce and the letter addressed “Dear
tens Mannger™ are Qwest Exhibit 58, See Tr. 4/24/02 (Brotherson) at 95.

o

Supplensental re: Geoeral Terms and Conditions (Qwest Ex, 57y at 3.

13




2 3 castomer of Midoo's. Qwest’s investigation showed that the advertisement was sent to a

+ it that was created through legitimate marketing sources and not through any use of

13

viinlesale customer data,” "

2. Confidential Midco customer information was not used to create the

mailing list for the Dedicated Internet Access promotion.

The brochure that Midco received was a mass mailing that was sent to business

amers throughout South Dakota.  The brochure advertised a time-specific promotion for

Dedicated Internet Access (“Qwest DIA”), which provides an advanced OC-192

!

Broadband {1 backbone for high-speed internet connectivity, The promotion required a customer

o mign up for the service between March 6, 2001 and May 31, 2001 to receive Qwest DIA for

a month. Qwest DIA offers a custorner dedicated internet access T1 port, a Cisco 1720
sotgker, or-s11e installation, and 24 X 7 hardware maintenance agreement.™

This Cwest DIA promotion was a joint promotion between Qwest and Cisco directed at

customers.  The data used to create the mailing list for this promotion was a
cornbination of data from Qwest’s business retail, Cisco and Harte-Hanks Direct Marketing, a
third-party marketing company with whom Qwest contracted. These three databases were
sopabmed and the duplicate information was removed to create the mailing list for the Qwest
i

DiA promotion at issue.” Because of its expertise and marketing database, Harte-Hanks was

zoted 1o heip ereate the mailing list, generate interest in the product, and generate inquiries to

Ff at 2-4,
fow 2

BEow 2-%
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eat’s eall conters and web-site.  Cisco provided marketing information and mailing lists

beeause the promotion included a Cisco 1720 router as part of the service offering. ™
Owest utilized its retail customer information to help create the promotional list.” Qwest

phaioed s retail business customer information from Qwest’s database of retail business

The Qwest retail business customer list that contributed to this mailing list does not

sty any customers identified as “Midco resold customer.”™

3, iIf a Midco customer received the Dedicated Internet Access promotion,
the customer address was obtained through proper marketing means.

Although the only mailing in the record is addressed to “Midco Comm™ and not to a

e af Mideo's, i a Mideo resold customer also happens to purchase retail services directly

e (rovest, that customer is a retail customer of Qwest and will be on the list of Qwest retail

fomers,  Accordingly, it is impossible to state that a Midco customer did not receive the

{avest DA mailing.™ Further, the customer could be on the commercially available mailing list

ed by Harte-Hanks. Finally, the customer could be on the Cisco list. In sum, if this mailing

st e oany customers of Mideo, the customer addresses were obtained through legitimate

nng mabing lists and not through any use of Qwest wholesale customer data.*

Muideo itself is both a retail customer of Qwest as well as a wholesale customer of Qwest,

e
3
%

esult, 111s not surprising that Mideo received the promotional brochure advertising Qwest

i34 services. Mideo is a business that could require 1) reliable high-speed internet connectivity




pwer w0192 broadband 1P network, 2) network connectivity, 3) web hosting, 4) web-centric

Wirg, centified technical expertise, 5) 24 X 7 system monitoring and hardware support, 6)

deed 99.9% internet access “up-time,” 7) single point of contact, §) bandwidth and

atabibity, 9 DST internet access, 10) a Cisco 1720 router, 11) on-site installation and 12) 24 X

hapdware maintenance agreement.”

4, Midco’s evidence does not support the conclusions it suggests, nor does
Midco claim any current issue.

est fakes Mideo's testimony and proffered evidence seriously.™ Qwest supplemented

s testimony of Larry Brotherson in order to set forth the scope of its investigation of

mutting and the conclusions it reached.™ Midco has not challenged Mr. Brotherson’s

s poneerning Qwest’s investigation of the mailing that Mideo provided to Qwest, nor

o taken issue with Qwest’s evidence that it did not use confidential Midco customer

40

mation o create the mailing list.™ Indeed, in the exhibit Midco offered as a summary of its

wnony, Mideo characterizes the mailing at issue as a “questionable mailing that may have

gr an example of data mining confidential information.™" In this regard, Midco’s summary

sriphisizes that Mideo itself does not regard its evidence as establishing that Qwest misused

giv's confidential information,  As Midco’s witness, Mr. Simmons. describes it in hig

testiony, the maling caused concern that Mideo’s customers “may fiave heen specifically

02 (Brotherson) at 105-107 (no cross examination of Mr. Brotherson concerning the investigation
thirededd wud the conclusion he reached from the investigation).

Summary, W Thomas Sinanons, April 29, 2002 (Mideo Ex. 39) at 3 (emphasis added).

10
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o, the evidence “alse implied” that its customers records were reviewed by

samsination, Mr. Simmons acknowledged that the only copy of any mailing

idence was the mailing addressed to Midco.™ Although Mr. Simmons stated

ves had also received the mailing, he could not recall whether they received

o's address or their residential addresses.”  And, although Mr. Simmons

s that one of Midco’s customers had received the mailing that said

h

wstomer,” he provided no information concerning the basits for this

por any other information upon which the statement could be investigated.™

w1 subniits that Mideo’s proffered evidence does not support the “implication™

Lideo™s evidence fall short of establishing the very serious “implication”

i Midco does not claim any recurring or current issue or problem. On

aoms 1 quite clear, testifying that “since this particular episode,” Midco knows “of

v Phreet (Ahdeo Ex038) at 13 (emphasis added).

ammmons) ar 42,

L it sheuld be noted that afier Mideo first raised the issue in Mr, Simmon’s direct testimony,
for the underlying detatls so that Qwest could investigate and respond.  The information thas
ars the mathing addressed tao Mideo. See Brotherson Supplemental re: General Tepms and

yoay 2. \hdm also readily states that at the time 1t leamed of the mailing, it was not
Athough Mr. Simmons mentioned the mailing during a lunch with Qhwest representative
that he did not prosade a copy of the mailing to Qwest. Tr. 4730402 (Simmons) at 9-10,
v did not raise the mathng as an issue with Qwest’s account team, although it routinely
Al Orwest's soeount team.

17
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een mited, where we've seen any evidence of data mining or any type

Radrop, Qwest tespeetfully submits that neither Mideo™s evidence nor its

its evidence,” justifies any conclusion that Qwest misused Midco’s

mation inoa DA mailing. For all the reasons set forth above, Qwest

£%
T

wiissiont should close this issue with a finding that (1) the evidence does not

s Owest misused Mideo’s confidential customer information in a DIA

saerts no other instance or issue concerning Qwest’s use of confidential

pute Resolution Provisions of the SGAT and KMC Agreement Were
v Negotisted, Have Not Been Disputed Elsewhere and Do Not
- Muaodification Here.

sHT

anl oy submit any prefiled testimony concerning any general terms and

it the SOAT or KMC Agreement.® During its cross-examination of Qwest

., however, FiberCom asked questions concemning four aspects of SGAT

e Hesolution: (1) Whether section 5.18.3 compelled arbitration of the

ety did nol agree to arbitrate: (2) Whether section 5.18.3 appropriately

vin Denver i the parties did not agree upon another location; (3) the scope

eet pmphasizes that Mideo does not allege that its evidence shows that Qwest misused
wahing ot issue, only that its evidence “implies™ Qwest “may have” misuscd
- ol W. Thomas Stimmons. April 29, 2002 {Mideo Ex. 39) a3
v have boen an example of data mining confidential information.”).  See afvo
ar 13 ("Mideentinent did become concerned when a Midcontinient customer
< ihirleo Resold Costemer,” which caused concern that our customers may have been
apphied that ot the very leasl. our customers records were reviewed by Qwest sales

st Bovle B Wihite, frled on March 1K, 2002 (“White Direct”) (FiberCom Ex. 1),

18



on 318320 and (4) the applicable statute of

examination of Qwest suggests

Do dace

rent Hint s oros

whian provisions require modifications, Qwest
printe and should be endorsed by the

forth the applicable statute of

s othenwise provided under South Dakota law.™

appropriately  incorporate South Dakota law
PPTOY ]

1 ACHIGE,

wation 1§ necessary to the dispute resolution

cwere thoroughty reviewed and negotiated during the

The resulting language 15 compromise,

5 the igsue raised. No CLEC has heretofore

ay Is questioned i1, and Staff does not question it
“herer™ or “elearer”™ language, FiberCom is free to

% s interconpection agreement with Qwest.™

tthe wording of section 3.18.3, but Qwest submits

1o require the parties to submit a dispute to arbitration

Fiest, a5 My, Brotherson repeatedly explained, the plain

s thiat either party may request arbitration. |t does not

catrmeny. FiberCon witness Kyle White
3 {White) gt 67,

9



ctivn of the other party,™ Not

ration over the objection of a

vt to e Conuission

¢ forms of dispute resolution. While
rols” or “overrides™ section
ion 5183 does not mandate
[ submits that the existing SGAT

101 require modification,

i section 50183 concerning the location

has radsed a concern about this

vt recall aosingle instance where the

Clmw FiberCom suggested any basis for

o adde the issue of the location of

he consensus seetion 5.18.3.2 limits the

L is tmportant 1o point out that FiberCom

51832 provides “for the exchange of

o an understanding and determination of the

it o agree on g discovery plan in good faith.

v any disputes regarding the need, scope,
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apv dispufes over this

reatent ol discovery are

¢ frstead o go to the

e suboct 1o the Conmmission’s

i for modifying section

sidations of the Multi-state

taion ol the SGAT should

1 bevond the modification

COUIREMENTS

must  demonstrate  that, upon

ation will be earried out in

2 defines the specific structure

botor and with s offibiate that will be




Sections 272(a) and (b} reguire this ol

section 272(b) requires the s

s

~writing and make them avalable to

sy
2

272(c) requires the BOC o aceount

FCC-approved accounting g

section 272 affiliate in the pr

a biennial audit of the BO

receipt of mterLATA

discrimination and accon

exchange access. 4. § ]

discrimination requiren
requirements in secting 2

andess the FOC extends ¢

Al

in the affdayi

of Marie . Schwastz, O

established an affil;

will comaly v




BOC and the 272

“reasonably desig

Afie

with section 27

Distance, Inc. ("C(hwest

January 2001 and w

Ms. Brunsting, Sem

implementing the section |

comprehensive

compliance with

affiliate 1s 272-complian

Memorandum O

Company, fmz‘{" RO
to Sectio '
Red |
Yark §
fiy: ."mm of

=]

{Owest I,,:. AI} at .
Section 272 affiliate
of Judith L. Brunstr




[. The 272 affiliate 18 a sepa
wholly owned indirect subsidiaries of :
the other. Brunsting Direct (Qwest Ex. 6l ig

2. The 272 affikiate does
telecommunications transmission and
such facilities are located. The 27
mnstallation, or maintenance {1
trarismission facilities. Nor will i ace
9.

3. The 272 affiliate maiig
separate ledger system, and muintsy
geographic location. /d. at 912,

4. The 272 affilinte and the
or emaployees. 7d at 12-13. Al
documented by work orders
public inspection. [d. at 4.

3. The 272 affiliote 1% s¢
It has not requested and witf ot
recourse to QCs assets. [ deby
QC provides that the 272

6. The 272 affiliste
FCC’s affihiate transaction
site, Id. at 18-19.

7. The 272 atfiltate wit
receives 271 approval. It will
272(g). Id. at 20-23.

8. The 272 affiliate
nonpublic information betwoen 1
affiliate has also implemented
requirements of section 272,
and materials, a comphisnee
14, 24.




Ms. Schwartz, Director in FCC Regulatory A«

for ensuring the BOC’s regulatory accounting complia

separately confirmed that the BOC. too, is prepared o

272 applicable to the BOC. Schwartz Direet {Qwest Ex

runsting’s testimony, and has described controls e
Brunsting’s testimony, and has d bed control
inclhude the following:

1. The BOC is monitoring assel frans
ownership of network facilities. [ at 12,

2. To ensure that QU will not perfons
approximately 50 network department leaders
implemented a number of additional train
gection 272 compliance, which are sunmg
and Brunsting Direct (Qwest Ex. 61). Ex. JL}

3. The BOC requires the
(“IX(C) Sales Team representative
gvery interexchange carrier. bd‘m artz ffn’ St
then forwarded to QC's FCC/Reguiat
(Qwest Ex. 59y, Ex. MES 272-12. The B¢
of regulatory accountmg legal, and puk
mncluding assessing the non-discriming
Schwartz Direct (Qweat BEx. 39y at 21, 26,

4. On a monthly basig, the BOC
272 affiliate against its billing data. The
accurately reflect the actual tras.

actionss, . gt
The only other testimony i this

was submitted by the South Daketa Sta

Affidavit of Manie B. Schwariz rer S
{Qwest Ex. 39) at 1.

[

See Griffing Direct {Siaff
evidence at the hearing with re
connection with a dispute with (7 «

Summons Direct (Mideo Bx. 3Ky ot 15214




comphance with all of the regusrar

testimony about three officers of QU

parent company. the

to finding QC in comphance w

hearings conducted by o

proceedings involved virtually

presented in this case. Ba

now issued decis

and QCC meet the

Section 272 wssue, singe ity
classified “under the right topie

& See 430432 Ty (et
Jdav 14041, .‘ﬁ:h

about these three OCC ¢ j
FCC “does not conument an th
We address this 1ssue bolow.

Section 272
of intenticr 1o /m 1
1k fance Y




Of the remaining six cOMNUssions v L1

— are currently reviewing the

Facilitator. He found in Septe

each of the separate affiliate requirements ¢

Act of 1996." The Utah Staft |

conclusions as the Multi-state Faeilitas

proceedings took any exceplion i s

state Facilitator’s Report. Referri

new 272 affiliate described at

undertaken “substantial effore” «

272 and recommended inds

cfforts with respect to the

1996, Docket Mo, 971-1987. Fleews
(“Colorado Order™).

69

See Conditional Srttemen
Inc. nikia Qwest Corporation, Dockiey %e
Order™).

70

Final Report on (we
Preliminary Report, i the Maiter
Telecommunications Act of 1996
272 Ordet™)

11

KPMG).

Morth Dakota Order fihus ¢

- In the Matrer of bn
Telecommunicarions Act
Terms and Conditians, Section

Staff Report on ¢
the Application of QW ‘
No. 00-049-08 (Litah Pub RL v L

-

Multi-state Fagiht




Pursuant to the Multi-state Factlinto

LLP (“KPMG™) to conduct such indepe

demeonstrated that, except i twelve m

4,

material respects with the apphicabile PO

net detriment to the 272 affiliate — 2

which 18 to prevent the BOC frwy

report demonstrated that QU had

discrepancies identified i the

%ubsequem KPMG exanvinationg

o

. appear to strengthen the e

‘should minimize™ discres

commissions that have bt b

New Mexico, Washingtos, ?

1s in compliance with section

75

See KPMO Repost,
on Apr. 2, 2002 (“Schwartz |

% . e
’ See Wiemorandum

Telephone Cony
Pursuant 1o Secti
Arkansas and Wznmm 1B F

42802 Tr. i9
FPMG Report wers deserd
of the KPMU report to
attached as exhibis 1 !
at 1, Ex. MES 272-19 it

2

5

as BEx. ME f'-}

7

Hee lowa 2
272 Order 9% 2621 X




Three other st

Oregon, and Mimnn

272, However, the

recommends find

272(b)(2) following

ongoing compliance

the section 272({bd

the assets of the BOC.™

recommended g

Commis

AUpon ¥ what 1 f

Anplication,
and p\.{}v }

Investi
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PERLIE

2. Section 272(b)(1): QCC wili “operate independently” from (.

b

4.;;
[

Section 272(b)(1) requires that the BOC and the 272 affiliate “o

47 US.C. § 272(b)(1). The FCC has provided that in order o sutis

miust be no joint BOC-272 affiliate ownership of switching and trm

and buildings on which such facilities are located, no provision by the |
O1&M services with respect to the 272 aftihate’s facilities, and no proviswe

affiliate of O1&M services with respect to the BOC s facilities

Ms. Schwartz and Ms. Brunsting have demonsirated that Q€

not omtly own any telecommunications switching or wammission

&

buildings where those facilities are located.™ Fach compan

network assets.” Each company maintains separate as

that identify and support the assets owned.”

Solutions) And Verizon Global Nenworks Inc.. For Autiorizattos
Mussachusers, 16 FCC Red 8988 9 228 & n. 738 (2001} {“Fert
and Order, Joint Application by SBC Compunicatioss ia
Sourhwesrern Bell Communications Services. fne. difva S
Region, Inerlata Services in Kansas and Gklahma, 16 FOC b
Communications Co. v. FCC. 274 F3d 349 (D.C i, 20018 ¢ "":’(
York Order 99 404-405; Ty, 4/24/02 (Schwartz) at 139 See Anw
44 8, 24; Montana 272 Order at 4-7.

" See Griffing Direct (Staff Ex. 1yat 122-23,
" Non-Accounting Safeguards Order. 11 FCC Red. % 155
91

Schwartz Direct (Qwest Ex. 59y at 11-12: Schwarty Rebatad £
Ex, 61y at 8; Tr. 4/24/02 (Schwartz) at 140, 160,

3

Schwartz Direct (Owest Ex. 39) a1 11-12, Ex, MES
272-3C (BOC Chart of Accounts): Schwartz Rebuttad (Qwes
¢, JLB 2722 (QCC Articles of lﬂcorpomhon). Tr. 3402 {’M!w arly

C1c~hwart7 Direct (Qwe«;t N,




comply with the FCC’s requirement that a BOC and 1is

Ol&M functions.” Other Commissions have found, generally without nesd

the BOC has demonstrated that the 272 affiliate is prepared o sat

Staff agrees.”

3. Section 272(b)(2): QCC has separate books and recer

maintained in compliance with FCC rules.

Section 272(b)(2) provides that the 272 affiliate “shall man

accounts in the manner prescribed by the Commission which shall be s

records, and accounts maintained by the Bell operating company of which # i an

US.Co 8 272(b)(2). The FCC further requires o section 272 affilinte we s

records and accounts pursuant to Generally Accepted Accounting Prin

a

separate from the BOC.

QCC meets these requirements. It maintaing a Chart of Accomnts »

the BOC, has a separate ledger system. and maintains separate goeonntis

12, Ex. JLB 272-2 (QCC Articles of Incorparation); Tr. 424702 {Sehwarizd b 165

i Schwartz Direet (Qwest Ex. 59), Ex. MES 272-14 {Bicnmal Audit Py
o Schwartz Direct (Qwest x. 59 at 12: Brunsting Direct { Qnvest Fx. 611 54
3,

See, e.g., Washington Initial Workshop 4 Order © 303 Washiy
272 Order at 6; Colorado Order § J. Nebraska Order %% 8-9. lows
Order,

&Y

Griffing Direct (Staff Ex. 1) at 122-23: Tr. 4/30/02 (Giriffing) ot 146147,

am

Memorandum Opinion and Ovder. dApplication of BellSouth Cory
Ine.. and BellSouth Long Distance. Inc., for Provision of la-Region. b
20599 9 328 (1998) (“BellSouth-Louisiana I Order™). See also Aceounting

32
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at a separate geographic location.”” It also follows GAAP.™ lis separate bowks, roe

accounts are maintained in accordance with GAAP and consolidated into the finang
of QCI, its ultimate parent." The BOC also follows GAAP,™

As noted above, following the merger of QCI and U § WEST |

decided to replace Qwest LD.' This decision required QC to overlay omto QUT the s

controls necessary to assure compliance with the requirements of section 274 To e
transition as rapidly as possible, QC supplemented its own staft with accounting pro
under the direction of QC management to assist in reviewing all QC-QUE wansy
During this transition, those personnel assisted the BOC i identifving and posting an

being provided between the BOC and the 272 affiliate, and these transnctions were ten hill

with interest.'” Since completion of this work in March 2001, billing has occurr

wd seputi

specified in the affiliate agreements posted on the Internet.”™

QC bills QCC properly, as its newly designated 272 affiliate, and chay

payments."” During the establishment of and the transition to QCC as the 272 atfiliate, the BOC

s © i

¥

Schwartz Direct (Qwest Ex. 59) at 12-13; Confidentinl Ex PP EROU Chan ol A¢
Brunsting Direct (Qwest Ex. 61) at 9-12; Confidential Ex. JLB 272-3C (QCC Chart of A =

JLB 272-6C (QCC Consolidated Balance Sheet); Tr. 4724702 (Schwartz)y at 1041, 16 Te 4

158, 160.

i

&
%

Brunsting Direct (Qwest Ex. 61) at 9-10: Tr. 4/24/02 (Brunsting) at PS8, W60 Too 472000 ettt o
140-41, 1406,

i Brunsting Direct (Qwest Ex. 61) at T1-13; Tr. 424702 ¢DBrunsting) at 135 Tad Tr 42480 ¢
140-41, 1406,

]

Schwartz Direct (Qwest Ex. 59) at 14: Ex. MES 272-5 (Report of Indepasdon Poblie
4724702 (Schwartz ) at 146-48,

e Brunsting Direct (Qwest Ex. 61) at 4; Schwartz Direct (Qwest Ex. 39} at 6.
. Schwartz Direct (Qwest Ex. 59) at 15,

e ld.

L Id.

17

Schwartz Rebuttal (Qwest Ex. 60) at 22,

L]
tad
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inadvertently failed to include an interest component in QCC’s new Master Services

of the kind it had previously included for Qwest LD."™ This agreement was changed in

2001 to include an interest component,' and QCC has been billed interest retranctive

the services were provided.'"

As other Commissions have found, this showing demonstrates that QU and €

with section 272(b)(2).""" The Staff agrees.'"

4. Section 272(b)(3): QC and QCC will have "sepurate officers, directors, and
employees.”

e

Section 272(b)(3) provides that the 272 affiliate “shall have separate off

s

and employees from the Bell operating company of which it is an affilise”

EX
a1

272(b)3). The FCC has concluded that section 272(b)}3)'s separation requirement

dictates that the same person may not simultaneously serve as an offieer, divector, or emp

both a BOC and its section 272 affiljate,”!"’

Ms. Brunsting has testified that the 272 atfiliate has no pificers, directe

wha also serve as officers, directors, or employees of the BOC.™ Conversely, ac

schwartz’s testimony, no BOC officer, director, or emplovee simultancoushy sor

ik /[/
e id.
Id,

Griffing Direct (Staff Ex. 1) at 125-29.

Non-Accounting Safeguards Order § 178 femphasis added).

E Brunsting Direct (Qwest Ex. 61) at 132 Tr. 4/724/07 (Brunstingy ot 141, 16064, 16565

34




director, or employee for the 272 affiliate.'”” This testimony was suppo

officer and director lists for each entity, and a comparison of the p

using social security numbers.''® A comparison between the BOC and the 27

and director lists, and between their payroll regis

&

7

Each of the other Commissions 1o specifically add:

272Hb)(3) compliance.

found that QC and QCC comply with section 272(b)(3}1.""

The FCC has repeatedly rejected claims that it should re

AR

sharing of administrative services. However, when QC and QUU do pr

anather, these transactions take place according to extensive

shared services are provided pursuant to a contract.™’ These are redured 1o weili

the Internet, and are otherwise compliant with section 27

¥

ement, which is the general agreement for services provided by the BOC o ¢

tes that “any persons provided by [the BOCT shall be solely the e

('] under its sole and exclusive direction and control.”™ The Servic

Schwartz Direct (Qwest Ex. 59) at 16: Brunsting Divect (Ovwest P B ar 1216 Te 4

Schwartz Direct (Qwest Ex. 39) at 16-17, Ex. MES 272-6 Schwaree Helbs
S22 Ty, at 157,

Bed] Atlantic New York Order 409 & n 1261 SHC Texas rder

Colorado Order § F-1: Nebraska Order €% 13-27: Maontana 272 Cirder ap 260 Mo
ico 272 Order 423, See also Multi-state Facilitator's :{cpx,;r; at 364,

e, ...

r/'//w (mnnnumanmis 'I(l ()/ I(HL/ as fim’l’m:.(/, I
.y

0 and QCC have also eliminated all empk}}_-’&c loan armangeisents betwoen 8
st Ex 60} at 16-17

= Sehwartz Direct (Qwest Ex. 539 at 18,
Schwartz Direct (Owest Ex. 59) at 18: Tr. 4/24/02 (Schwartei at 166,

35



the general agreement for services provided by the 272 affiliate to the BOL. has

provision stating that “‘any persons provided by QCC shall be solely the eny

QCC under its sole and exclusive direction and control.™™

Emplovees of the BOC and the 272 affiliate are atso phivsicativ s

extent practicable — either in separate buildings, or separate Hoors, o

points to the floor.'”™ Where BOC and 272 affiliate employees occupy o

underway to install separate entry points as well.™ The BOC and the 2

¢ach employee with a color-coded badge so that others can identify the €n

emplovee works.™’

In addition to these physical separation policies, the BOC

extensive controls to prevent the sharing of confidential information,
anmually 1o review the Code of Conduct, which provides guidelines
znd business transactions between the various affiliates of QU7 The (
clearly that there are requirements governing the relationships between sfli

“information flow between entities,”™ and in particular that e lo

gnated 272 affiliate . . . must maintain separate employeds, co

Master  Services  Agreement,  Article 4. meludod
eewwegwest.comdaboutpolicy/docsiqee/ MSA qecduml.

Services Agreement, Article 4, availalie at hitp/ fwwaw e st comy b

Scehwartz Direct {Qwest Ex. 59) at 17-18; Schwariz Rebuottal £

Tr. 4/28/G2 (Schwartz) at 164,

Sehwartz Direct (Qwest Ex. 539y ot 18 Schwarte Rebutiad {0wes B
. &) par 14 T 4724402 (Brunsting j at 174,

Code of Conduct at 21, attuched to Schwarty Rebuttal (0keast By, 65

36
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at arm’s length and post transactions [with the BOCT to the Internet™™

emplovees to contact the Legal Affairs or Regulatory Accounting D
about these restrictions. ™!

Employees are also informed about the nature of these ¢

272 wraining.'® QCC’s mandatory training specificatly instrocts is

receive any information except “through the same...proc as other w1

BOC employees are similarly informed that they must “gencr:

distance carrier.”™ Both QC and QCC supplement the trainds

employees through staff meetings and other communications almed at b

well,”™ Employvees who violate these policies or gu idelines are .

to and including termination from employmens, ™

Other state commissions to address the issue have found

section 272(b)(3)."" The South Dakota Staff has agree

testimony that certain officers of QCC are also officers of {3}, th

Schwartz Rebuttal (Qwest Ex. 60) at 15.

B Code of Conduct at 21, attached to Schwanz Rebunttal (s
i Id.

e Schwartz Direct (Qwest Ex. 39y at 33: Tr, 4729452 { Schware
15

Schwartz Rebuttal (Qwest Ex. 603 at 16, See afsp 272
{QJwest Ex. 59) as Ex. MES 272-16, at 10 (Section 272 }Qimgﬁng o8

I Schwartz Direct (Qwest Ex. 59), Ex. MES 272416, {Seciin
1 Tr. 4/24/02 {Schwartz) at 150.

RS Schwariz Direct (Qwest Ex. 59) at [7-18,

37

Colorade Order 9§ F-1: Nebraska Order § 13; Montangs 2
Mexico 272 Order 4 23, See also Multi-state Facilitstor’s Report 2
3

Griffing Direot (Staft Ex. 1y at 132-33.



272 affiliate, and Congress knew how to include other affiliates of

wanted to.'" Here. the BOC itself has of

5. Section 272(b}4)}: No recourse to QL’s assets,

Section 272(b){4) prohibits a

and there are (and will be) no financial arrangements

allow creditors to have recourse to the BOC™s assets wpon o

Moreover, QC issues its own direct fimancial obligations, and

separately from QCI's other financial obligations.™  In Myon

showing of compliance with section 272{b}(4) has been chalen

£ Rt

QC be found in compliance with this subsection.™ i all other

has challenged QC's showing that it and its 272 affilinte comply w

Tr. 4/24/02 (Brunsting) at 176-78.

See. e, 47 U.S.C8§ 27 1), 271¢b), 27 1), 27 by, 373
Tr. 4/30/02 (Griffing) at 139-141. See also supro n. 64

B See Schwartz Direct {Qwest Ex. 597 at 19 Prunsting Dhire
2 Schwartz Direct (Qwest Ex. 39) at 19, Brunsting Diregt
142,

e Schwariz Direct (Qwest Ex. 59 at 19

4

See Minnesota ALY Order ar 9 73,
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6. Section 272(b)(5): QC-QCC transactions will be conducter
and made publicly available.

fiate com

Section 272(b)(5) requires that the BOC and the 2’

arm’s length, with any such transactions reduced to writing and made avail

inspection. 42 U.S.C. § 272(b)(5). As shown below, the BOC pnd the

this requirement. The Staff has not identified sectiors 272(b)( 7 as

The BOC provides two types of services to the 272

tariffed services, i.e., those provided under separate contract.™ As Ms

tariffed services are already a matter of public record.™ Where the B

products or services to the 272 affiliate, a Master Services Agreesient go

and “work orders” memorialize the specific transaction iy dewil,™

affihate provides services to the BOC, a Services Agreement governs the i

orders” document detailed information about the specitic services provide

Compliance Oversight Team comprised of regulatory, accounting. legal and p

experts reviews all services between the BOC and the 272 affilinte to ensure comp

section 272(b)(5) as well as compliance with the non-discrimination safe;

o Sehwartz Direct (Qwest Ex. 59) ar 20.
Id.

Id. See also Schwartz Direct {Qwest Ex. 59), Ex. MES
governing business between the BOC and the 272 affiliate): Brunsting Direct {Qwes

o Schwariz Direct (Qwest Ex. 59) at 20-21: Brunsting Direct ¢Qwest Bx. 631 at 14
1]

Schwartz Direct (Qwest Ex. 593 at 21: Schwartz Rebuttal (Qwest Ex. 645
not 2 member of the Comphiance Oversight Team. See Schwartz Direct (Dsvest By
Comphance Oversight Team).



As noted abave, section 272(b)(5) also requires that the 272 affiliate make its wansactions

@it

(¢ “available for public inspection.” 47 U.S.C. § 272(b)(5). In the Accounting Sajegticrils

+r, the FCC implemented this provision by requiring a description of such transactions o be

e on the Internet within ten days of execution.””' QC fulfills this requirement.”™  Afl

ting work orders and task orders between the BOC and the 272 affiliate are available for
seview by any third party.'™ The BOC also maintains a listing of expired transactions for at least
e vear after the date of their termination.”™ Every commission to address the issue has found
thiat {Jwest satisfies this element of section 272(b)(5).'* The Staff has agreed.”™

QC’s postings are also sufficiently detailed to satisfy the FCC's  disclosure
wguirements.””  Here, QC’s Internet postings contain all of these FCC-required components:
rtes, werms, conditions, frequency, number and type of personnel, level of expertise. tength of
tine required to complete the transaction, and special equipment used.™  The New Maexics
Clommission, based upon the same evidence now before this Commission, has found that

“Owest’s disclosures generally provide the same level of detail respecting the rates. terms and

Avcownting Safeguards Order 122,
Sehwartz Direct (Qwest Ex. 59) at 21,
& fd. an 22,

Id,

See Nebraska Order § 16 (finding that QCC is currently posting transactions on a timely basis
Lreest 1D did so as well); Montana 272 Order at 30-31: North Dakota Order at 40-4 17 Colorado Order at % (5 4
Multi-state Facilitator’s Report at 66-67

Ciriffing Dirvect (Staff Ex. 1) at 135,

sehwartz Direct (Qwest Ex. 39) at 23-24; Tr. 4/24/02 (Brunsting) at 161-62

o See alyo Bell¥outh Louiviana
H Spider % 337 SBC Texas Order § 405 & n. 1178,

Sow httpiwww gwest.com/about/policy/docs/qec/overview {“Current Fask and Waork Orders™: Beunsting
tiibwest Ex. 61) at 18-20.
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]

litions of its affiliate transactions that SBC and Verizon provide on their Websites.™" The

ington Comniission as well concluded that QC’s web site disclosures are “comparable 1o
the scope of information available on the other RBOC websites. ™

The BOC will make volume and other confidential data available to IXCs pursuant {o &
condidentinlity agreement.'  The FCC has made clear that while certain information sbout

e

s, i

ctions between a BOC and its 272 affiliate must be made available for public inspec

LR

will "eontinue to protect the confidential information” contained in those transactions.” To this

aid, the FCC has specifically allowed BOCs to rely on such agreements in order to protect th

semfidentiality of competitively sensitive information.'™ QC has demonstrated that s Internct

postings comply with the FCC’s public disclosure requirements, and that its willingness to
provide access to additional confidential information at its principal place of business is fully

SO

stent with FCC requirements.'  Other commissions to address the question have agreed

that QC comphes with section 272(b)(5) in this respect.' The Staff has agreed. ™™

New Mexico 272 Order 9 30.
Washington 28™ Supp. Order § 155,
Sehwartz Direct (Qwest Ex. 39) a1 22-23,
Accounting Sefeguards Order 9 122,

Ax yet a further procedural safeguard. the BOC has implemented a process of mmuh}y FeCe
In‘mnm p(‘)"«;tinw with il»: biHirﬂ dctai} SLthﬂ? Diwcl (Q\w%t I”\ i‘)) at “4 1” 2T

RTTI .
{xisfiv.l{ L

\mﬂf {mul (()‘vcst {x\ Jf)) at 74 F\ MLS "7” 11 (Resulix of meth!v Putmuim(mn to \M‘h Site)

2 testified, QU also reconciles all QCC transactions with the FCC's Cost Altocation Munaat,
4 Qe Ex, 59) at 25,

See Schwartz Direct (Qwest Ex. 59) ut 25, See also Accounting Safecuards Oreder % 132

See Montana 272 Order at 28-29; New Mexico 272 Order 9% 30-31; Washington 7 IR Supp. Order ¥
sbriska Order 9 15-16. See also Multi-state Facilitator’s Report at 10, 66-67

41
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7. Section 272(c): QC will not discriminate in favor of QCC and has
safeguards in place to prevent discriminatios.

Section 272(c)(1) prohibits the BOC from discriminating between the 272 affiliate and

athigr entity in the provision or procurement of goods, services. facilities, and information. or

%
3

i the establishment of standards. 47 U.S.C. § 272(c)(1). QC has made clear that 1t understan

etion 272(c)(1) obligations and has the necessary controls in place to assure that all services

whive Team representative at the BOC in the same manner as other IXCs."™  As noted

above, any services provided by QC to QCC are documented by detaited “work™ orders wmde

ilable for public inspection as required by 272(b)(5), and the services described in those

arders are made available to unaffiliated parties at the same rates, terms and conditions.”” Tlus

eets the FCC requirements,’”" and every Commission to consider the issue has toumd

e same showing, that QC complies with section 272{c){1).""  The Stft has

tarsed the Multi-state Facilitator’s conclusion to the same effect.’”

Ser Grifling Direct (StafT Ex. 1) at 134,

Sehweartz Direct (Qwest BEx. 59) at 4, 26-29: Schwartz Rebuttal (Qwest Bx. 603 ar 212220 47244070 Froar b,
sifaer pages 34 - 38 yupra (describing controls to assure nondiscriminatory provision of information).

A24A2 Tr. at 159, 186-87.

Schwartz Direct (Qwest Ex. 59) at 27.
Sehwartz Direct (Qwest Ex. 59) at 27; Tr. 4/24/02 (Schwartz) at 144,
See Non-dceounting Sufeguards Order § 234; SBC-Texas Order 4 410,

8. Nebraska Order 95 17-18 (“QC charges QCC the same rates. terms and conditions for
facatities and information, that QC would charge any other carrier.™); New Mexico 272 Order

vith the Multi-state Facifitator that 272(c)(1) is satisfied); Montana 272 Order at 19-21 fu

tate Facititator that protections against discriminatory information sharing arc in placed. Sew afse
st 12 (finding that the record shows there are “adequate measures to assure that Cwest doo
senade i favor of its 272 affibate™).

I

Griffing Direct (Staff Ex. 1y at 136,
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g TEY

o 272(c)(2) also requires that the BOC account for all transactions with 1ts 272

i in aceordance with accounting principles designated or approved by the FCC. As noted
follows the FCC's affiliate transaction rules.'™  All the Commissions that have

1 this guestion, including the Multi-state Facilitator, have found that QC also complies

1 27Me)2)." The South Dakota Staff agrees.'™

%, The BOC will satisfy section 272(d) — biennial audit.

Section 272(d) requires that, once the BOC receives section 271 authority, it must obtain

“ 4 {oint Federal/State audit every two years. The biennial audit acts as an additional

00 has submitted testimony demonstrating that it will comply with section 272(dy QU

will pay for an independent auditor to determine whether the company has complied with the

rements of section 272 and the regulations promulgated under section 272.'" The auditar

witl be able to verify that all transactions conducted between them are appropriate under the

i

> requirements of section 272, The Draft Biennial Audit procedures arc attached 1o Ms

s affidavit as Exhibit MES 272-14.

Tr, 42402 (Schwartz) at 148,

S, eop., Nebraska Order 99 17-18: New Mexico 272 Order 99 42-44; Montana 272 Order at 27-38,

Eee Griffing Direct (Staft Ex. 1y at 137

3

{ dleenttic New York Qrder § 412: SBC Texas Order % 406: SBC Kansas/Gklakema Order % 2600,

Bl
B340
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9. The BOC complies with section 272(e).

2e) requires the BOC to fulfill requests from unaffiliated entities for telephone

ce and exchange access within the same period, and under the same rates, terms,

s, 4% are applicable to its 272 affiliate, or to itself. 42 US.C. § 272(e). QC has

i that it is prepared to comply with these requirements and that it has erected

o that end.

Arwvartz has testified that QC will not discriminate in favor of QCC in any way in

1 of telephone exchange service or exchange access service.'” Instead, QCC will be
iy such services from QC pursuant to the same tariffed terms and conditions

e o graffiboted 1XCs.™ QCC will be billed at the same rates, terms and conditions,

zitment more favorable than any other IXC.™'  QC has also committed that, after

approval, it will make available data on its provisioning of these services to QCU

82

C reguirements.™  Such a commitment was accepted as sufficient in Bell Atlaniic

SSBC Texas,"™ and Verizon Muassachusetts."™

reet {(Owest Ex. 59) at 30,

tr ipeet {0west BEx, 59) at 31; 4/24/02 (Schwartz) at 144-45 131

¢ Rebutia) (Owest Ex. 60) at 26.

aptic New York Order %418 & n.1290. finding compliance with Section 272(¢) 1) on the basis of
argtion of Susan C. Browning, Bell Atlantic New York Application 99 17-18 & At 1.

s

AEC Tevay Qrder % 412 & n., finding compliance with 272(e)(1) on the basig of evidence from
14 Refimer, SBC Texas Application 49 33-39 & Aw. D.

i Massachuserts 8 230 & n. 747 (2001), finding compliance with 272(e)(1) on the basis of evidence
“Rusan . Browning, Application of Verizon New England Inc., Bell Atlantic Communications,
v Long Distanee), NYNEX Long Distance Company (d/b/a Verizon Enterprise Solutions) and
rworks Ine. For Authorization to Provide In-Region InterlL ATA Services in Musg

& ALE ()

uchusetts, filed
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iminatory. These procedures include required processing of 272 affiliate

oh s IXC Sales Team representative at the BOC, as well as extensive tramning for
con all of section 272(e)’s requirements.™ QC will be reporting its performance

on 272{e)(D) monthly on its website, and making the same information available at its

sters during regular business hours, i addition to reports provided pursuant to the

(=

(Qwest has also conducted extensive training for its staff members on all of the

ments of section 272, including those in section 272(e)."™ Moreover, QC’s compliance

also be thoroughly reviewed as part of the biennial audit. Objective VI of the

Audit Procedures is specifically directed at the question of section 272(e)(1)

i of the states to consider QC’s showing with respect to section 272(e) has found that

pdies with section 272(e)’s non-discrimination requirements. The Nebraska Commission

ound that QC had "committed not to discriminate in favor of QCC in the provision of

ophione exchange service or exchange access service.”™  The New Mexico Commission

fardy found QC to be compliant with all four requirements of section 272(¢) and noted that

(Schwartz) at 145, There is currently no FCC requirement that such information on Section
ailable in the BOCs principal place of business or made available on the Web. The FCC has
bl never decided) the question of whether BOCs should make such information available at their
o electranieally und QC has decided to make such information available in both of these ways. See
trce of Proposed Rulemaking on 272(e)(1) at Non-dccounting Safeguards Ordert 370.

e Direct (Qwest Ex, 59) at 33-34. Qwest’s training covers Section 272(e) and makes clear to
~is prohibited from providing any facilities, services, ar information concerning its provision of
s e QCC unless such facilities, services, or information are made available to other providers of
wes under the same terms and conditions.” See Ex. MES 27216 (Section 272 Employee Training).

fignnial Audit Procedures, attached to Schwartz Direct (Qwest Ex. 59) as Ex. MES 27214, at 4244,

S A

fea Oirder 4 20
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pnplemented practices and procedures that go toward preventing discrimination mn

(i the provision of telephone exchange service or exchange access service.™

thy. the Montana Commission has now issued its final report which finds QC to be in

190

e 1) as welll”™  The Multi-state Facilitator has also endorsed QC’s

L Section 272(g): The BOC is prepared to comply with the joint marketing
requirements,

gy

272@)(1) prohibits the 272 affiliate from marketing or selling telephone

vices of the BOC unless the BOC permits other entities offering the same or simnilar

i ido so. Section 272(g)(2) prohibits the BOC from marketing or selling in-region.

ATA serviees provided by the 272 affiliate within the state until the 272 affiliate is

provide such services in the state. The BOC and the 272 affiliatc have

odl thetr intention to comply with these requirements.'

A5 discussed above, the BOC has demonstrated compliance with the re uirements of

The Cominission should recommend to the FCC that those requirements have been

3T Order W% 4748,

P2 Ovder B8 34-35,

stase Fanilitater's Repcm at 12, 69-70,

ettt Ex, 1) at 136,

s Lireet (Qwest Ex, 59) 2t 32-33: Brunsting Direct (Qwest Ex. 61) at 20-23: 42401 Tr. (Schwartz)
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T 1 AS SATISFIED ALL OF THE TRACK A REQUIREMENTS.
A proviston, 47 US.C. § 271(c)(1)(A), states as follows:

{E OF A FACILITIES-BASED COMPETITOR. — A Bell
wy meets the requirements of this subparagraph if it has entered
¢ binding agreements that have been approved under section 252
the terms and conditions under which the Bell operating company is
¢ and interconnection to its network facilities for the network

as defined in section 153(47)(A) ... but excluding exchange access) to
I and business subscribers. For the purpose of this subparagraph. such

24 service may be offered by such competing providers either
s giver their own telephone exchange service facilities or predominantly
owil felephone exchange service facilities in combination with the

Hie elecommunicabons services of another carrier.

1

strate four things: (1) that it has one or more binding agreements with CLECs that

sved under section 232 of the Act; (2) that it provides access and interconnection
A4 competing providers of telephone exchange service: (3) that these compentors
#de telephone exchange service to residential and business subscribers: and (4}

g providers offer telephone exchange service either exclusively or

by ower their own facilities (which include the UNEs they lease from Qwest) in

o with resale,” The FCC has made clear that there is no minimum CLEC market

Sing Dhrect (Sl Ex. 1)y at 137-38,

whim Opiwion and Order, Application of Ameritech Michigan Pursuant to Section 271 of the
1934, as umended, To Provide [n-Region, InterLATA Services in Michigan. 12 FCC Red
STy dmeritech Michigan Order?),

47



ing, no fntervenor specifically challenged Qwest’s compliance with any of

of Track A. CLECs are, by their own admission, providing a substantial

petition in South Dakota. Indeed, one CLEC, FiberCom, has acknowledged
shnost 40,000 residential and business access lines in South Dakota via
om.™ FiberCom’'s witness, Kyle White, also stated during the hearing
aeome the dominant local exchange carrier in certain areas of the Black

Owerall, Qwest estimates that CLECs are serving approximately 20

market in the state,™

This unrebutted evidence plainly demonstrates that

teuliedd each of the Track A elements.

A ihw

5t Has Entered into Maultiple Binding Agreements That Have Been
Approved Under Section 252,

clement of Track A requires a BOC to demonstrate that it has “entered into one
semments that have been approved under section 252 . . . specifying the terms

5 wieler wliceh the Bell operating company is providing access and interconnection

k fucilities.™ Section 252 in turn lays out the procedures and standards by which

ginmanshun Opinion and Order, Joinr Application by BellSowth  Corporation,  BeliSouth

fie,. Asd BellSouth Long Distance, lnc. for Provision of In-Region, InterLATA Services In
Bocket No. 02-35, FCC 02-147 at 9 11(citations omitted) (rel. May 15, 2002)
Laveeislanr Crder”™).

o
o
o~

("o,

af ¥l

(.'s Responses to Qwest Corporation’s Data Requests for Black Hills
“iberCam Data Request Response™) (Qwest Ex. 3).

vit o Dasad L. Teitzel, Public Interest, filed on October 23, 2001 (“Teitzel



{HIT

ions arbitrate and approve [LEC-CLEC ntes

et that agreements approved by a state commission ¢

EE

i the meaning of Track A if they define the obligations of

1%, and conditions under which [the BOCY will provide access

The FCC has also made clear that ind

ry single one of the checklist items enumerated in section 271{c)( 2} in order to count:

find nothing in section 271(c)(1)(A) that requires each interconnection agreement o

i every possible checklist item, even those that a new entrant has not requested, in order 1o

3 bioding ag

crpenis contain the werms. condition

10 uabandled nstwor




interconnection agreements do, and it has held that SGATs can be used to demonstrate
comphance with section 271, even in a Track A application.™

During the hearing, no party challenged these showings or any other aspect of Qwest’s
zomplianee with this element of Track A. Qwest should therefore be deemed in full compliance
with the first prong of 47 U.S.C. § 271(c)(1)(A).

B. Qwest Provides Access and Interconnection to Unaffilisked Competing
Providers of Telephone Exchange Service.

The second element of Track A requires the BOC to demonstrate that it provides access

and interconnection to “one or more unaffiliated competing providers of telephone exchange

yelOX

service. According to the FCC, a CLEC qualifies as a “competing provider” as long as it is

“actually .. . the market and operational (i.e., accepting requests for serviee and providing
such service for a fee)™” and “serving more than a de mininis number of end-users.™" These
niinimal requirements are intended to ensure that the CLEC is presently “an actual commercia!
alternative™ in the market and not simply in the planning or testing stages.”"!

At the same time, the FCC has made clear that a CLEC need not achieve any particular

miarket share, geographic scope, or order volume to qualify as a “competing provider™ for

Teifzel Direct (Qwest Ex. 1) at 1011,

See Bell Alantic. New York Order 94 20 (“[Tlhe Commission must consult with the relevant staie
conumission to verify that the BOC has one or more state approved interconnection agreements with u facitities.
bused competitor, or a statement of generally available terms and conditions (SGATY, and that either the
i ment(s) or peneral statement satisfy the ‘competitive checklist.™). See SBC Texas Order % tiillustrating use
wn SOAT —-in this instance, an SBC SGAT known as T2A — to test compliance with the cheeklist requirements.
ather than individual agreements).

47 U.8.C. 8 271(e)(1(A).

Awmerireel Michigan Order 475, See also BellSouth Georgia/Louisiana Order¥ 11,

AN

5.




o

purposes of Track A; the CLEC must simply be operational and serving a more than i o

number of customers for a fee. Simply put, neither Track A nor any other provision of

271 trns on CLECs " individual or collective market shares, geograplic coverage. or size.
FCC's orders could not be more plain:

No market share tests. The FCC stated outright and early on that it “dofc

section 271(c)(1)(A) to require that a new entrant serve a specific market shace in its

to be considered a ‘competing provider.””*” As the FCC has noted repeatedly, both houses of

Congress specifically rejected language that would have put some kind of CLEC markat

213

requirement in Track A.*"* In its recent order approving BellSouth's section 271 application tor

Vermont, the FCC held,

The Commission has further held that a BOC must show that ar lewss
“competing provider” constitutes “an actual commercial alternative to the 8(
which the BOC can do by demonstrating that the provider serves ‘more than & e
minimis number” of subscribers. The Commission has interpreted Track A not to
require any particular level of market penetration, however, and the 0.C. ¢
has affirmed that the Act “imposes no volume requirements tor satisiactio

vl
Track A
7 Id. 477

See BellSouth Georgia/Lowisiana Order af App. D n27 (sumel;
,.»'lppl"- ation by Verizon New England [nc., Bell Atlantic Compnimications
X Long Distunce Company (d/b/a Verizon Enterprise Solutions), Verize
&e/eu Services Inc., for Authorization To Provide In-Region, InterfATA St
FCC 02-118 at App. D n.27 (rel. Apr. 17, 2002) (“Verizon Vermont Crder™)
Application by Verizon New England Inc., Bell Atluntic Communications, Im
NYNEX Long Distance Company (d/b/a Verizon Enterprise Solutions), Vertzon G
Select Services Inc., for Authorization To Provide In-Region, InterfATA Sprvi
A300 at App. D n.27 (2002) (“Ferizon Rhode Island Order™y, Memorandum Cip
Verizon Pennsylvania Inc., Verizon Long Distance, Verizon Enerprise Solutions,
Verizon Select Services Inc., for Authorization to Provide In-Region, birterl AT & ¥
Red 17419 (2001) at App. C n.27 (“Verizon Pennsylvania Order”y (“Congress had cons
that would have imposed a *market share” requirement in Track A" Memorandum Hp'
af Verizon New York Inc., Verizon Long Distance, Verizon Enterprise Solutions, ¥,
Ferizan Select Services Inc., for dwthorization to Provide In-Region, Interf A T4 Sorvd
Red 14347 at App. D n.27 (“Verizon Connecticut Order’™) (same): SBC Kansus/ O
isame): Amerirech Michigan Order 977 & n.170 (citing legislative historyl
Ha

Mcmtmmdm

Verizon Vermoant Order § 10 (emphasis added) (citations omitted).

51




Similarly, FCC Chairman Michael Powell has emphasized that neither Track A,

interest requirement, nor any other part of section 271 imposes any tvpe of niarket siiure

Some of the critics wish it was a market share test. And [ won't éven o
It doesn’t say if there aren’t more than 10% of people tn the nukel do:
them. That's just not what 271 says. Aud 1 know that's what & ot of ¢

it said. But it doesn’t.”**

Track A merely requires that there be “at least one” CLEC in South Dakote that

and providing service “for a fee” to customers: it docs #of require tha there b

that have achieved any particular share of the market in South Dakotx overatl

No geographic scope tests. The FCC has declared uneguivacaliv

section 271(c)(1)(A) to require any specified level of geograplic pene

+1216

provider. A CLEC qualifies as a “competing provider™ for Track A ag §

service “somewhere in the state’ — not necessarily throughowm the state

Ameritech Michigan Order notes, the plain langusge of

requirernent of ubiquity, and the legislative history makes clear that so such

Objections that CLECs are active only in cerfain communities i Soiith

iwrelevant.

No size or order volume tests. The FCC hag also made eloge thi

or scale tests in Track A or anywhere else in section 271, As the

specifically rejected language that would have required the BOC oy

- “Powell Defends Stance on Telecom Competition,™ Cospaseniivations Paity, S
i Ameritech Michigan Order §76.

A ld. (quoting H.R. Rep. No. 104-204, at 77 (1995)) {emphus

24K

ld.

Ty
B
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in operation that are “‘capable of providing a subsiw

customers’™ with service.”™ Similarly, the House of R

A that would have demanded the presence of a CL

Qwest demonstrated at the hearing that if ¢

competing providers of telephone exelw

showing. Confidential Exhibit DLT-4 proy

Dakota, with information regarding the tyne

purchasing from Qwest.”" That chart shows
interconnection services and facilities each C'L

sum, as of August 31, 2001, Qwest has pr

1

resale,” and 7.049 interconnection trun

service in South Dakota. No party has disputed these @

second prong of Track A.

1 — . - .
- 1d. 77 n. 370 (quoting 141 Cong. Req
20 ld. {quoting H.R. Rep. No. 104-204, gt 7 {19954

See Teitzel Dircer (QOwest Ex. 1y Confidential £
Dakota as of Aupust 31, 2001).

e Hd.

See Teitze) Direct (Qwest Ex. by, Exlaby DET.
Competitors as of August 2001).

224 \ oy . - P =
See Teitzel Direct (Qwest Ex. §3 Cenfider P
Service).



C. Unaffiliated Competitors Are Collectively
Service to Both Residential and Business bul

Section 271(c)(1)(A) further requires that CLEC

to residential and business subscribers,”™  The I
question is whether the CLECs in a state are collectively s
customers, not whether any single carrier is serving both
amended the Act to “eliminate] the requirements that ene e

business customers, and allow[] instead. multiple carriers 1o

has reaffirmed this holding in all of i3 recent section
granting BellSouth’s applications for Georgia and Lx

residential and business customers are being served b

Dakota, this requirement of Track A is satisfied,

sidential competition in particular are

that the generally low levels of resid
described above are not “competing provig
adopt a volume requirement, market share
into long distance, and, as stated above, we
above is actively providing facilities
number of customers.*™

47 U.S.C. § 271{e)( 13 A) (emphasis added).
26 See Ameritech Michigan Order ¥ 82
Ameritech Michigan Order % 84 {emphases addedy.

See BellSouth Georgia/Lowisiana Order ot \ap Iy ¥ §s
see aiso Vertzon Connecticut Order at App. D% 15, Verdz

Verizaon Vermoni Qrder® 12.
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Qwest witness David L. Teitzel demonstrated that South |

11,153 business and 5.648 residential access fines vig rese

itself demonstrates itself that both segments of the market

the intervenors failed to rebut this showing. My, Teitzel ;

17,803 access lines in South Dakota via unbundied log

unbundled loops and resold lines are actual quant

"Qwest’s wholesale billing systems, and there has been no

these numbers are clearly more than de minimis when comna

base of 231,707 and would be sufficient by themsel

A significant number (indeed, the lurgest number) of
are provisioned entirvely over the CLECE" own free-
network altogether. Because Qwest does not p
lines individually, Qwest has no way of counting t
unbundled loops. Only the CLECs thems:
service in this fashion.™ In his opening tes
estimating these full-facilities bypass lines based on p

interconnection (LIS) trunks, numbers of telephong

! See Tertzel Direct (Qwest 3. b Exbbds $30.7.68
a3 Id
a2 /(.‘/‘
233 See Tr. 4/22/02 (Teitzelt at 46:15.17.
234 .

See Teitzel Divect (Qwest By, yat 37,

€8
A
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over their own free-standing networks.” When added to the actual nis

and resold access lines reported above. these estimates vield CLEC

Dakota of 16.0 to 22 8% — well over the amounts that exiswd in

Kansas, and Oklahoma) at the time the FCC granted those states section 271

party ever disputed these estimates.

Indeed, the data request responses that Qwest received afler M. H

fited make clear that Mr. Teitzel's estimates of CLECs full fis

too low. Qwest was able to serve data requests only on the three CLECS ¢

in this proceeding: FiberCom, Midco, and AT&T. (nwest did not hove

serve requests on some of the largest South Dakota CLE

Cs, snchas §

Group/McLeod, Northern Valley Communications, and lenex. But the nus

very limited sample of South Dakota CLECs are impressive.

In ils response to Qwest’s data request, Fiherlom acknow!

26,035 residential access lines and 13,412 business soeess Hines vin S

in South Dakota as of April 19, 2002.7 FiberCom also served 5 e

business access lines via stand-alone unbundled loops as of the

acknowledged that it was serving [CONFID

TIAL  DATA

CONFIDEMTIAL DATA ENDS| residentinl access hines g

BEGINS: XXXX CONFIDENTIAL DATA ENDSI busine

Id. at Confidential Exhibit DLT-10,

23 For a more detailed explanation of the estimation mietimdo
W Id.

2 Sec FiberCon Data Request Response (Owest e, 3ygs (03
w1 ld. a1 2.




owned by it in South Dakota as of April 135, 20027 M

DATA BEGINS: XXXX CONFIDENTIAL DATA

[CONFIDENTIAL DATA BEGINS: XXXX O

access lines via resale, JCONFIDENTIAL DATA

DATA ENDS] residential access lines and €

CONFIDENTIAL DATA ENDS| business aceess Hoes vig

|[CONFIDENTIAL DATA BEGINS: XXXX X

access lines via UNE-platforms in South D

acknowledged that it was serving an addifional nus
In sum, just rwo South Dakota CLE
{CONFIDENTIAL DATA BEGINS: X!
access lines and [CONFIDENTIAL DATA B
ENDS] business access Hnes (far from do sinimis s
bypass Qwest’s network entirelv. The (ol nunt
higher. None of this evidence is subject to ¢

themselves. Qwest has therctore satigfied the thisd

. Competitors Are Providing Tel
over Their Own Telephane Bx
over Their Own Telephone B
Resale.

i

The fourth element of the

240 : I i b ot
See Midcontinent’s Response 1o 2

(“Midce Data Request Response™) (Crwest Fx. 43,

i Id, at 1-2.
243

See AT&T s Hivhly Confidentesd Bespoise o



competing providers offer telephone exchange servi

telephone exchange service facilities or predonnnanth

service facilities in combination with the resale of

carrier.”? The FCC has made clear that the 12

Track A is satisfied even if only one CLE

it need not be the case that other CLECs fer all

Furthermore, the BOC need only show that €

business customers or residential o

waers, net ot

competition for one class of customers, the FOL §

only resale-based competition for the other.

As noted above, Qwest was able 1o

but even those few responses reves! just how

state. Two of the CLECs, FiberCom and M

[CONFIDENTIAL DATA BEGINS: X3

and business access lines in South Dakoln vig s

That evidence alone plainly demonstrates that Ow

243 47 U.S.C. § 27 1) (A
24 Ameritech Mickigan Order % 99,
2435

Id. % 104 (determining that beeanse ong
BOCs" interconnection agreement with that CLEC
examine whether additional intercomection agrecments with ¢

146 , - - e v
=46 See FiberCom Data Bequest Response (Owest Ex, Srat i

at 1-2,

e



for South Dakota, and no party has disputed 1.

surely reveal even more facilities-based competition.

Qwest’s undisputed unbundied loop numbers
bypass lines, demonstrate that CLECs are serving

ustomers 1n this State both exclusively ove

P

Accordingly, Qwest has satisfied all four pron

V. CONCLUSION

For all the foregoing reasons, (3

South Dakota to find that the eeneral ter

&2

balanced and appropriate protections of the intere

the requirements of 47 U.S.C. §§ 272 and |

Dated this 21st day of May, 2002

& g
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BEFORE THE
PUBLIC UTILITIES COMMIS
STATE OF SOUTH ﬁfxﬁf_H i

IN THE MATTER OF THE INVESTIGATION
INTO QWEST CORPORATION'S
COMPLIANCE WITH SECTION 271 (C) OF
THE TELECOMMUNICATIONS ACT OF
1996

S R S

QWEST CORPORATION’S POST-HEARING BRIEF !
QPAP

Qwest Corporation (“Qwest”) respectfully submity this posia

support of the Qwest performance assurance plan (“QPAP™L

INTRODUCTION

In order to grant a section 271 awthorization under

Telecommunications Act of 1996 (the “Act™ or the 14

)2

conclude that a Bell Operating Company (“BOC™ s has

which 1s intended to ensure that local markets 1 the state sre

Act also requires the FCC to “finfd]” that the “requested wuh

the public interest, convenience, and neeessity.™ The FO

aspect of this federal public interest standard is whether 1§

that, once the BOC is granted section 271 approval,

to competition. Where an applicant has proposed to enter inds 4 p

plan, the FCC has concluded that such a plan constitutes “prabative ¢

37T US.C.S8 2THCHIUBY. (W3 A)
. Id. § 27 N3O



applicant will satisfy this aspect of the public interest standard.” This 1s the puipose of

the QPAP proposed by Qwest in this proceeding.

This public interest analysis is thus a question of federal, not state, law. Anc
. . - 4
OPAP must accordingly be evaluated under that federal standard.” As the foregomng

g
language of Section 271 of the 1996 Act also makes clear, it is the FCC that must “finfd]”

whether that federal standard is met in any particular case. The FCC has also hefd that
“fhe states may not impose, with respect te BOC provision of intrastate interL ATA
service, requirements inconsistent with sections 271 and 272 and the Commussion’s rales
under those provisions.”™

The FCC has also established guidelines for determining whether the QPAP fails

within its “zone of reasonableness™ in assessing the plan’s effectiveness.” First, it has

identified five key characteristics of an acceptable performance assurance plaw

(1) Potential Hability that provides a meaningful and sigmificant incentive to
comply with the designated performance standards:

(2) Clearly articulated, pre-determined measares and standards, which
encompass a comprehensive range of carrier-to-carrier performance;

(3) A reasonable structure that is designed to detect and sanction poor
performance when it occurs;

Memorandum Opinion and Order. Application by Bell Atlantic New York tar . %zem.m aticrey Livdor
Section 271 of the Communications Act To Provide In-Region, Interl AT4 Service in the ] Sy Ford
15 FOC Red 39539429 (1999) aff°d sub nom. AT&T v, FCC, 220 F .30 607 (DO, Crr, 20005 ¢
thntic New ank C)r<Jcn' ): Memorandum Opinion and Qrder. Joint Application bv BellSeith
wration, BeltSouth Telecommunications, Inc.. and BellSouth Leng Distance, I for Provision of in-
sz_. InterLATA Services in Georgia and Louisiana. CC Dacket No, 02-35. FCC 02147, € 25 (hfay 13

{“Cieorgia‘louisiana Order™).

Indeed, unlike the checklist items (and the Track A showing) in section 27 el the 1996 Ag does
sol conlemplate a statutory consultative role for state commissions under the public imerest stndard of
ection JTHONC). See 47 US.C.§ 271(d)} 2B

See First Report and Order and Further Notice of Proposed Rulemaking. fmpfementetivn
w-Acvouniing Safeguards of Sections 271 and 272 of the Comprunications Act of

Red 21905 % 47 (1996) (*Non-Accounting Safeguards Order’™

1P - e S 4
FHIE, gy asended 1

Bell Adantic New York Order § 433,

[




(4) A self-executing mechanism that does not leave the door oper
unreasonably to litigation and appeal; and

(33 Reasonable assurances that the reported data are accurate.’

Seeond, in its various section 271 decisions to date evaluating such plans. the FCC has

also provided further guidance about how plans may satisfy these criteria. In particular,

as the Stalf"s witness recognized at the hearing in this case,” the FCC “has previousty

tound that the enforcement mechanisms developed in {the Texas plan] . . . would be

efh

tive in practice.”’
The FCC’s “zone of reasonableness™ standard means that “there is no ong wayv 1o
demonstrate assurance™ that a plan is effective.'® 1t thus gives BOCs flexibility in how 1o
atracture their plans, consistent with the FCC’s guideposts. To be sure, the FCC
“recognize(s] that states may create plans that ultimately vary in their strengths and
weaknesses as tools for post-section 271 authority monitoring and enforcement.™ ' This

15 @ corollary of the fact that plans are submitted in different states and by different

s, and that they may vary from state to state and BOC to ROC. But the converye

not frue; that provisions in plans repeatedly endorsed by the FCC as within its zone of

i,

Direct Testimony of Mark L. Stacy. In the Matier of the Analysis into Ovest Corporation s
iance with Section 271(c) of the Telecommunications Act of 1996, (March 1%, 2002 ) {Scy
az*u,mmm 3 (Staff Ex. 3) at 14 (quoting Memorandum Opinion and Order. In the Mater of dpplication of
o Fennsylvania, (nc., Verizon Long Distance, Verizon Enterprise Solutions, Verizon Global
prks. Ine.. and Verizon Select Services, Inc. for Authorization to Provide In-Region, fnterl AT
ox i Pennsylvania, 16 FCC Red 17419 9 128 1.5 (2001) (“Verizon Pennsylvanis Order™h. See also
02 (Stacy) at 222,

CreargiadLovisiana Order 9294 n, 1139,

5y
i

Memorandum Opinion and Order, Application of Verizon New England Ine., Rell Atfatic
ications, Inc. (d/b/a Verizon Long Distance). NYNEX Long Distance Company fdihva Verizon
Sohutions) And Verizon Global Networks Inc. For Authorization To Provide In-Reeip.
Services in Massachuserts, 16 FCC Red 8988 9 240 (2001) (“Verizon Massachusetts Order™

See AT&T Witness John Finnegan's Verified Comments on Qwest’s Perfarmance Assirance
v fin the Maiter of the Analysis into Qwest Corparation’s Complience with Section 27 f‘»;‘"!r’ei
mmunications Act of 1996 (March 18, 2002) (“AT&T Comments”™) (AT&T Ex. 81at 7 P Lgunting
vos Pewzrsylvania Order % 128); Stacy Testimony (Staff Ex. 3) at 14 (same?.




oss i ather states (both urban and rural, and large and small) can be found

#y the OPAP, simply because a state commission does not “agree[] with or
3912

sidom of the FOC s decisions.

&t inimiam, since the FCC has found that the models that it has previously

will be effective in practice, before rejecting those models any rational
an to the FCC must identify some factual basis in the record for concluding
wive conditions in South Dakota justify doing so. As the Multi-state

sonchuded when comparing the QPAP to plans approved in Texas and

e gxample, “no party . . . has argued that the question of payment limitations

»l3

ent here because of unique factual circumstances. As noted below,

rue iy this case. Indeed, as the Staff’s witness conceded with respect to

¢ anestion here, <1 don’t think there’s anything specific about a smaller state that

ap fess appropriate. ... T would probably come to the same recommendation in

a0 14

; as I did in South Dakota.”™ For these reasons, while the QPAP goes well

1 prior plan models in providing incentives for Qwest to continue to provide

rirpinatory access to its facilities after section 271 approval, Qwest believes that

smmission’s recommendation to the FCC on the QPAP should rely substantially on

5 prior guideposts.

1l the Maner of the Investigation into Qwest Corporation’s Compliance with Section
numnications Act of 1996 (Aprit 30, 2002) (“Tr. 4/30/02°) (Stacy) at 262 (statement of

art on Qwest's Performance Assurance Plan, /n the Matter of the Invesiigation into US WEST
sions fue s Cempliance with Section 271 of the Telecommunications Act of 1996, Docket No.

oy

g1 22, 2001 Multi-state Facilitator’s Report”) (Qwest Ex. 283, at 5.

12 (Stacy) ar 220,



vy ur (e dUUEH DAKO LA OPAP

AP and in light of the FCC’s foregoing decisions, Qwest

i losely along the lines of the plan previously approved by the

5 section 271 application for Texas. As noted below, virtually

0

ples af the QFAP proposed by Qwest in South Dakola and at issue

o frem the Texas plan approved by the FCC (and approved in

sy thereafter). As the Staff's witness appeared to recognize at the

s theretore e well within the FCC’s controlling “zone of

widird Tor determining whether such plans are designed to ensure

» Crwest 18 not simply asking this Commission to endorse the Texas
» Py g

srovid by the FCC, The plan currently before this Commission for

i hereto as Qwest Exhibits 82 and 82A (redline)) has been

af least three times in response to CLEC and state commission staff

i comiprehensive review process that has now extended for almost two

¢ been revised further in an effort to address additional questions

sion, the Stafl, and CLECs during the course of the hearings in

wet, Qwest agreed 10 subject its original proposal to an extensive review

»studls from this and ten other states, through the Regional Oversight

eyl 22203,

iy New York Ovder 433,




Performance Plan (“PEPP”) collaborative conducted

South Dakota CLECs had every opportunity to

" That review led 1o a number of compromises from the

~ teluding changes to the statistical methodology crucial to the

it which the plan is based, changes to the de-escalation features

ton of payment caps on virtually all individual performance
Fpayorents for missed performance in collocation of CLEC
on ol certain paviment levels from medium to high, and addition of

- P S 2 . b g : ¢
t struichire for regionwide measures, "

PP collaborative, nine of the commissions in Qwest’s

fshn Antonuk, as a third-party neutral Facilitator, to conduct a

raposed QPAP. Various state commission staffs, CLECs, and

:ty of witnesses concerning each of the terms of the QPAP,

sorments and post-hearing briefs from the parties. He then

2t comprehensive, 87-page report on the QPAP, which endorsed

Report (Qwest Ex. 28) at 1. Thus, itis absurd to say that Qwest
LU PEPP collaborative after agreeing 10 a seven-month process for
dtszies, ATET Comments (AT&T Ex, 8) at 3. When it became
2l of their differences over the many provisions of this complex
to resolve them, AT&T simply does not like the outcome of
delay ns implementation,



west's plan and sought further changes of others in response to the

s 20
il state stalls,

w2l 1o include all of Mr. Antonuk’s recommended changes in its

SPAPST Inits rebuttal testimony, Qwest also agreed to make twe other

i1 updating the annual cap based on the most recently available ARMIS

# vielving cach year on 1999 ARMIS data; and (2) revising the Tier 2

sions 1o ailow such payments to be used for any purpose ailowed by the

]

o umder State law

ceenily revised the QPAP even further in significant respects directly

psstes my this proceeding. In March 2002, Qwest made substantial efforts

the remaining concerns, reflected in a Joint Stipulation entered into with

v Stff" During the course of the hearings in this case, Qwest also
porate these additional modifications into its South Dakota QPAP.™"
wilation “attempt[s] to balance Staff’s interest in allowing future changes

FAP with Qrwest’s imterest in having certainty regarding its obligations and

il 25 . T ST
ity under the PAP.7™ Its further modifications include the foilowing:

- Multi-state Facilitator's Report (Qwest Ex. 28). Qwest reflected these changes in a
siom to its multi-state QPAP, which Qwest has included in Qwest Exhibis 79 as part of
:ding.

wipt, [ the Matier of the Investigation into Qwest Corporation’s Compliance with Section
npuenications Act of 1996 (April 25, 2002) (“Tr. 4/25/02") (Reynolds) at 127-28,

Y2

wporation's Compliance with Section 271(c) of the Telecommunications Act of
ks Rebuttal AT (Qwest Ex. 78) at 11, 23-24, 28.

et Between Advoeacy Staff and Qwest Regarding Performance Assurance Plan, Docket

At Bpadation (Owest Ex, 79) at 6,



% ¢ the Commission to resolve disputes about adding. deleting,
performance measures, subject to established judicial review
Fhie Joint Stipulation provides some protection to Qwest from
gquences from such changes, imposing a ““collar” }immnb the
5 grising from such changes to 10% in a given month.*
ts and further modifying the de-escalation feature of the Texas
s giving some protection to Qwest from the effects of eliminating
i

0

oh of the Hquidated damages and offset provisions of the QPAP.™

tanges are reflected in the modified plan attached hereto, referred to in

e “Revised QPAP.” That modified plan also contains additional revisions,

nid the Commission’s authority under the six-month review to include

1 of performance measurements (as well as additions, deletions, or

ms of sueh measurements) and to address questions about the audit and other

of the PAP raised during the hearing in this case.

W dizeuss below how this revised plan addresses each of the specific issues

I, the Statf, and the two South Dakota CLECs at the hearing. As Mr.

soted i Qhwest’s rebuttal testimony, however, it is important to review the

s g comyprehensive and integrated whole, many of the features of which relate

ary others. Qwest has agreed to make many of the foregoing changes to its

thir conrse of this extensive review process only because it believed that doing

Roctiisms 16110 164,

s 121w 1

Frnd

i 16,2 10 16,3

s

i P36 1w 13,8,

8




feance resolution of the QPAP process, and only because in entering what

sded to be “unplowed territory”™” it believed it could rely upon the prior
Is gpproved by the FCC, affording some protection against the financial

nees of unforeseen difficulties in meeting the evolving standards under the plan.

" v - K = LR . '3 . ‘
Favas eritical to Qwest.”' Thus, as the Facilitator recognized, “we need(] to be

it not 16 support an improvement in what [a] party got without considering what had
e return,” lest “we risk disrupting important balances reflected™ in the plan.™
ccounseled in its most recent section 271 order that such “balance [of]

seesns is an appropriate aspect of performance assurance plans.”™

ARGUMENT

1t from the question of limits on hability, AT&T was the only CLEC at the

b

ity this case that raised any significant issue about the QPAP. While Black Hills

.y

LO £ FiberCom™) did raise questions about the audit and six-month review

s of the plan (both of which Qwest has now changed in the attached proposal), it

Lwath “probably 80940 of the Multi-state Facilitator’s recommendations, which

uis now mcorporated.”™  Indeed, it characterized those recommendations as “a

it dn she Madter of the Investigation into Qwest Corporation’s Compliance with Sectivs
sninieadions Aot of 1996 (Apni 29, 2002) (“Tr, 4/29/027 {(Finnegan) at 29

e o R Steven Davis, Sr. Vice President Policy and Law, Qwest Corporation, 10
Public Servige Commission, (Feb. 18, 2002); Letter from Rick F. Havs, Montanz
Corporation, o Chatrman, Montana Public Service Commission, (Apr. 30, 2002).

e Faciliiator's Report (Qwest Ex. 28) at 2,

w' Lonisiana Crder 9299,

D {White) ay 101-02; Direct Testimony of Kyle D. White, /n tie Marter of the Analvsis
‘on s Compliunce with Section 271(c}) of the Telecommunications Act of 1996 {March
estimony”™) (FiberCom Ex. 1) at 3.

9



wit,” Similarly, Midcontinent Communications (“Midcontinent™)

> of liquidated damages in the QPAP, “given the difficulty in

in this context, and had no specific additional

mamth roview,

address below the QPAP issues identified by AT&T and others, including the

t of whose testimony related to the question of whether certain provisions of

AP provide sutficient incentive for Qwest to maintain its wholesale performance at

£, Armal Cap

weest’s onginal QPAP placed at risk 36% of its annual net return in South

- ealeulated from 1999 ARMIS data.™ o other words, Qwest proposed a cap

2 (White) at 102-03, The Commissioners also asked FiberCom about the dispute
4 Hegaidated dumages provisions of the QPAP. Tr. 4/30/02 (White) at 112-20. Qwest
ity i,.ﬂ'léisl"i(}!lﬂ below,

] d performance under the QPAP would expose CLECS to any such liability in South
sent, the Multi-state Facilitator rejected a similar argument, which Qwest demonstrated
il w uh the principle of iquidated damages (accepted by Midcontinent here) and likely to
about the causes for CLEC retail performance problems. See Multi-state Facilitator’s

¢ 2K¥ar 33-34. Mr, Simmons also identified the importance of LIS trunks and rounding
abts, but identified no specific need for revision to the QPAP in these arcas, which the
See Reynolds Rebuttal Aff, (Qwest Ex, 78) at 23, 29,

¢ obviously reflect the views of their sponsors, any evaluation of Mr. Stacys
aein with the fact that his firm, QS has received most of its revenues not from state
rovm indhustry sources, including CLECs and -- “possibly” -- 1XCs. Tr. 4/30/02 (Stacy) at

The FOCs Antomated Reporting Management Information System (“ARMIS™) reports provide
ational data from telecommunications casriers, See Bell Atlantic New York Order % 436
1° fipure developed using ARMIS data, which represents total operating revenue less

ul operating taxes, is a reasonable approximation of total profits derived from local
See 47T CFR,§§ 32,4999 ef seq.: Report and Order in CC Daocket Nos. 00-199, 97-
i, iumhu Molice of Pmpusud Rulemaking in CC Docket Nos, 00-199, 99-301, and 80-286.

1



o annoal payments under the QPAP of $15 million, or 36% of Qwest’s 1999 South

y profits from local service operations.
I order 1o address concerns raised by AT&T and FiberCom, Qwest has now

i 1o a “procedural” cap pursuant to which, if it pays out as much as 24% of its net

5 ip any ong year, it may seek relief from further payments by filing a petition with

this Commission.”” However, the Commission may thereafter increase the cap o as
sgels as 44% of Qwest’s net profits, if it finds that the )ubln" interest so warrants.”
Uinder Qwest’s revised plan, Qwest will have the burden of establishing in any such
proveeding that it could not have remained under the existing cap through reasonable and
prudent effort.™
This mechanism addresses AT&T’s concerns about the purported madequacy of

the 36%,

“hard” cap. AT&T has endorsed both a 44% cap, and a flexible procedure (a
“nrocedural cap™) under which the state commuission would determine if the BOC shouid

. . 42 . . ey o TR
minke prvments exceeding the cap.** To address FiberCom’s additional concern about

. . . \ . . 1
ontinuing use of 1999 ARMIS data in calculating the cap,™ Qwest has also agreed to

Bionnivl Regudatory Review -- Compwrehensive Review of the Accounting Reguirements and ARMIS

5 Hng Reguirements for ncumbent Local Exchange Carriers: Phase 2, 10 FCC Red 19911 (2000 ). I
fict, the South Dakota ARMIS data filed by Qwest includes not just local exchange revenues, but all

gaie and mtrastate revenues derived by the BOC from its South Dakota operations, whether op not
roginted.

Revised QPAP § 12.1-12.2.
[d.§12.2
# HeR

AT&T noted that the Genrgia plzm has a 44% cup and that l,,nu,isiznm has @ 2,(1)‘»’;& “‘iﬁrfse;tcxib.l‘z;ﬁ“ citp

o The /m'v;e&l!z i iRt I 8 H[ ‘v/ (n mmunic :mom Im s uw/mmzu \\1!1‘ & 27
sepnmatications Ao of 1996, November 1, 2001 (CAT&T Exceptions™) at 9-10 (guoiation amitted)
ifso T, 4729/02 (Finnegand at 53-34: AT&T Comments (AT&T Ex. 8yat 31,

White Testimony {(FiberCom Ex. 1) at 11



. . : - e
update the plan annually with the most recently available ARMIS data.™ The afs

witness, Mr. Stacy, was unable at the hearing to state his position as to whether

tsed proposal is acceptable.*® But to the extent the Staff takes the position that not

ven a 449% cap is adequate, its position is wholly without legal or record support,
In application after application, the FCC has approved an absolute limit on the

BOC s annual liability under the plan.* Nor is there anything “arbitrary™ abont 5 36%;

cap (much less a 44% cap).’” The FCC has repeatedly found that placing

BOCs net local revenues at risk constitutes a “meaningful incentive™ to Mzt

e
jua
o
P
e
’

13
ot
o

k2

of performance, because “it is primarily [the BOC’s] local service profits that {it]

¥

would have a theoretical incentive to ‘protect’ by discriminating against competing lo

. o8
Ters,

For this reason, the FCC has squarely rejected the assertion that g 3

provides an inadequate incentive: “We - . disagree with commeniers that sugwest that

Loy

e Revised QPAP § 12.1: see also Reynolds Rebuttal AT, (Qwest Ex. 78) ar 10-11,
Tr. 4730/02 (Stacy) at 232,
df

see Bell Atlantic New York Order 9435; Memorandum Opinion and Orde 5, Applicatton
Cammunications Inc., Southwestern Bell Telephone Company, And Southwest crn Bell Compnmican
Services, Inc. dbla Southwestern Bell Long Distance Pursuant to Section 2

feraf 1996 To Provide In-Region, InterLATA Services in Texas, 15 FOCO Red 18334 E424

Order™; Memorandum Opinion and Order, Joint Application by SBC Communications. ne, Son
Helf v.\w\%}&:a Company, and Southwesiern Bell Communicationy Services, Ine. dibia Senstinwesy
Lang Disiance for Provision of In-Region, Interl. ATA4 Services in Kansas and Okiahoma. |
£ 27302001 (subsequent history omitted) (“Kansas/Oklahoma Order™): Massachusetss Ovder® 23 [
Memorandunt Opinion and Order, Application of Verizon New York Inc., Verizon Long Distanee, 1
Enterprize Solutions, Verizon Global Networks Inc., and Verizon Select Services fre e
Pravide In-Region, Interl 474 Services in onnecticut, 16 FCC Red 14147 9 76 {2000 i Connceticw
Orider™); Memorandum Opinion and Order, Joint Application by SBC Commumications fne., S
Vel Telephone Company, and Southwestern Bell Communicarions Service:

Anticrizariog

b
Lowg Distance Pursuant 1o Section 271 of the Telecommunications Act ol 1996 T Provide
interLATA Services in Arkansas and Missowri, 16 FCC Red 20719 9
{Arkansas/Missouri Order™),

1)

128-

See Tr. 4725402 (Reynolds) at 140-41, 182 Tr. 4/30/02 (Stacy} at 261,

See Bell Atlantic New York Order @ 1 435-306: Texas (rder T424 & 01235 Ko
Lraer § 2790 Connections Order 9 76; ArkansasiMissouri Order ¥4 128-29 & n.at9,




this amount is insufficient and fails to provide adequate assurance of . . . complizrce

wad®

the future.
Mr, Stacy admitted that such a cap lies within the FCC’s “zone of
reasonableness.™" And there is no contrary evidence in the record in this case, other than
assertions that “more is better” that have no more demonstrated force in South Dakota
than they have had anywhere else. Indeed, by using a percentage of net local profits
rather than an absolute number, the FCC’s measure necessartly reflects the sanie
comparison of “costs” and “benefits” of meeting the plan’s standards in everv single stewe
in which it has applied the cap -- large and small, wrban and rural. Thus, Mr. Stacy
admitted, “1 don’t think there’s anything specific about a smaller state that makes & cap
less appropriate. . . . 1 would probably come to the same recommendation in New York
as 1 did in South Dakota.”' In the absence of any basis for differentiating South Dakors

from any other state, the Commission should reject anv assertion that Qwe

s pewly
revised annual cap mechanism provides inadequate financial incentive.

This 1s particularly true in light of the FCC’s holding that habsiity under the
QP AP need not be sufficient “standing alone, to completely counterbatance [the BOC 5]
incentive to discriminate,” in light of other incentives. These include the risk of fedesad
enforcement action (including the potential loss of long distance authorization).”

=~ : "y .y v _—‘1. i " : 3 b o . iy g
Contrary to Mr. Stacy’s suggestion,” that risk is no smaii matter. As FiberCom

"‘i’ See Kansas/Oklahoma Order § 274 (footnote omitted).

Tr. 4/30/02 (Stacy) at 223

H Id. a1 220.

= Betl Atlantic New York Order § 435 (emphasis in original).
See 47 U.S.C. § 271{d)6).

1. 4/30/02 (Stacy) at 255-36.



conceded. it would represent an “unmitigated disaster” for Qwest to lose long distance
authorization.™ The FCC has stated repeatedly that it will take violations of the
conditions of its section 271 approval orders very seriously.”® In its recent section 271
order for Georgia and Louisiana, the FCC confirmed its intent (0 exercise its enforcement
authority “quickly and decisively.”” And, as in other orders, it directed the BOC 1o file
its PAP reports on a monthly basis with the FCC.™

In New York, for example, Bell Atlantic’s section 271 application was granted in
on December 22, 1999.™ According to the FCC, its “performance in providing order
acknowledgements, confirmation and rejection notices, and order completion notices for
UNE-Platform local service orders deteriorated” from November 1999 into February
2000.%" The FCC began investigating that performance in February 2000, less than twe
months after its approval. Only one month later, Bell Atlantic entered into a consent
decree under which it paid the United States $3 million and agreed to make payments
beginning at $4 million and increasing to $12 million if it failed to satisfv certain
performance measures.”' There is no basis for Qwest to believe, as Mr. Stacy suggests,”

that the FCC would not exercise its authority with such alacrity here. Indeed. the FCC

54 Tr. 4730702 (White) at 126.

See, ¢.g., Bell Atluntic New York Order 9% 446-53: Texas Order 99 434-36.
GrorgiaZlLouisiena Order 9 307,

1d % 308,

-”’ Bell Atlantic New York Order.

4%

Consent Decree § 7, artached 10 Order, Bell Adantic-New York Authorization under Section 271 of

the Communications Act To Provide In-Region, InterLATA Service in the State of New York, 13 FCC Red
5413 (20003,

Y s,

Tr. 4/30¢02 (Stacy) at 255-36.



expressly referred to this New York action in its recent section 271 approval avder for
i~ . .. 63
Georgia and Louisiana last week.™

Ultimately, Mr. Stacy’s effort to replace the FCC’s analysis of “costs™ aid

“benefits” with respect to annual caps on liability is, by his own admission. nothing

of an effort to impose an impossible burden of proof upon Qwest or, at the very least, to
impose a burden “[wlhether or not it would be possible for Qwest ta perforn . . . an

. © aa . ) fd sk I B
analysis” to satisfy that burden.”™ The same argument was made by 1w the multi-staie

hearing, in testimony by Dr. Griffing, a colleague from Mr, Stacy s firms. Q81 on bebalf

of the New Mexico Advocacy Staff.*® The Multi-state Facilitator flatby rejected that

argument, noting that Dr. Gniffing himself admitted that no party had sobunitted evidonee
as to Qwest’s “marginal cost” of compliance.”® As Mr, Stacy has admitted here, the

H

Multi-state Facilitator “found [such an analysis] to be impossible to perform.™

Stacy similarly acknowledged that any such analysis would involve pure “specuiation

about future revenues,” including “speculation about how much of the market Chvesty

21 O8

could retain.”™ To premise the requirement of unhimited financial exposure on the lack

[

Georgia/Louisiana Order 9 308 n.1180.

£t

Stacy Testimony {Staff Ex. 3) at 18; see also id. at 20 (referring to issues assockated w
“ability to provide such an analysis™): Tr. 4/30/02 (Stacy) at 244 (“no question that #s dif
{“rmaybe Qwest can’t” perform such an analysis).

L
h\. u;'
Testimony of Marlon Griffing, /n the Matter of the Investigation inte L5 W
inc. "("am/)limzcc with Secrion 271 of the Telecommunications Act & 199,
{Gwegt Ex. 803at 113,
fxf

Multi-state Facilitator’s Report {Qwesi Ex. 28) at 21,
study would actually examine rore! costs rather than mm;mm’ tmh

47

Stacy Testimony (Staff Ex. 3) at 18, see Mult-stute Facilior's Report {(wey

Tr. 4/30/02 {Stacy) at 249,




ot speculative evidence that is impossible to obtain would be consistent neithes  th the

£ 24

FCC*s orders approving other plans nor with rational decisionmaking.®

Perhaps most important, Mr. Stacy’s claim that “what Qwest pavs 1s entirely
under Qwest’s control™” is simply untrue. As the Multi-state Facilitator recognized,
Qwest should not be forced to decide whether to accept significant and unknowable
exposure without some assurance that such exposure will not be uniimited. " in fact,
whitle Qwest certainly believes and hopes that it can meet the QPAP s performuance
standards over an extended period of time, it has no evidence that proves that this wi]
furn oul to be true 100% of the time.”> Given the parties’ lack of real world experienee

with the Performance Indicator Definitions (“PIDs™), and the fact that new

submeasurements or standards may well be introduced after the QPAP becomes effe
it is entirely possible that poorly designed PIDs will prevent Qwest from consistently

meeting all of its obligations, regardless of Qwest s desive 1o do so.

In his discussion of the six-month limit on escalation, the Facilitator recogn

as much: -

[H}tis not so clear that continuation of poor performance past six months
means that there was a methodical calculation by Qwest that the
continuing costs of compliance exceeded the continuing costs of violation.
.. There is no evidence in this record that would demonstrate with
certainty that those levels of performance can be met and sustained at anv

& Indeed, the New York Commission specifically rejected such an analysis as “flawed.” and m
reasons stated above (relating to the existence of additional incentives) the FCC was not ;m\uvukd fry
Bel Atlantic New York Order 9435 & n.1330.

Hs

Stacy Testimony (Staff Ex. 3) at 21,
7

Multi-gtate Facilitator’s Report (Qwest Ex, 28) at 16.
- For example, during a three-month test period in 2001, despite Qwest’s exemplary eftirts,
would have met only 93% of all of the plan’s performance measurements. Affidavit of | .a,k 8 Hovn
In the Matter of the Investigation into Qwest Corporation s C‘nmp!imzce with Sective the

Telecommunications Act of 1996 (October 24, 2001 (“Reynolds Aff7 (Owest Ex. 77y at Anil thie
payment amounts, even for a 93% compliance rate, would have bwn substantial, Ad. ot 24-23 fein
confidential data).




cost that is within the realm of economic reason. There is certainly ¢
common belief and expectation that they can; otherwise it is difficuit to
see why Qwest would have agreed to them. However, they generally
relate 1o the provision of services about which there was relatively little
experience when the measures were adopted.”

As noted above, the Revised QPAP establishes an appropriate “balance™ ™ of

these concerns with the ability of the Commission to override them based on 1ts anab

of the record. Disregarding these concerns, in the absence of any record evidence
justifying a departure from prior FCC-approved plans, would not simply affect Qwost,
As Mr. Reynolds explained, and as Mr. Stacy conceded at least with respeet to “the very
short term,” imposing unlimited liability on Qwest would raise its cost of capital i the
ahsence of regulatory parity with other BOCs.”™ And as the Supreme Court has recently
noted, the appropriate risk-adjusted cost of capital is one of three critical compuonenis of

. -~ 76 . . . | . . g R
TELRIC.™ Unnecessarily inflating that cost would thus increase the costs of Owest’s

wholesale service, and create obvious pressures for increases in retail prives ay well, it

would thus disserve the public interest to ignore these established FCC guideposts,

i"' 7 Davment T
= Payment Triggers
E” + v I3 . . iy o b " - , Py
: Tier 1 payments under the QPAP are made to individual CLECS and are paid each
month based on Qwest’s performance as to each individual CLEC. i contrast, Tior 2
payments are based on aggregated CLEC performance results and are made 1o the Siate.
Under the original QPAP filed in South Dakota, consistent with the Texas plar, Tis
Multi-state Facilitator’s Report (Qwest Ex. 28) at 44,
a Ceorgla/Louisiana Order 9 299,
2 0 Tr. 4/25/02 (Reynolds) at 177-78; Tr. 4/30/02 (Stacy) at 224-25,
: ?I:‘ Verizon Communications Inc. v. FCC, No. 00-511, shipop. at 2324 (LS May 13,0

FOC rules).



payments based on statewide results were required when Qwest missed the per:  mance
o ~ 1 : 77
standards for three consecutive months

However, Qwest has since agreed to two modifications of the QPAP that

. . . . 78 . . o ) i
accelerate the application of the Tier 2 triggers.”™ First, pursuant to the recommey
of the Multi-state Facilitator, Qwest has agreed that Crvest will also make Tier 2
payments:

¢ For Tier 2 measures with Tier 1 counterparts, if Qwest misses the performance
measure in any two out of three consecutive months in a I 2-month period. with
respect to the second consecutive month in which Qwest subsequently
performance measure.

» For Tier 2 measures without Tier | counterparts, if Qwest misses the perft
measures in any two out of three consecutive months in a | 2-imonth period, witlh
respect to the very next month in whicl Qwest subsequently misses the
performance measure.”

i addition. as in the Utah Stipulation, the Facilitator’s two-out-of-threc-consesutive-
month trigger for Tier 2 payments described above is removed if Qwest's overall
conforming performance level falls below 85% for any five months out of & | Z-month

period. In that event, Tier 2 payments will be triggered the very next month of

noncomphiance with measures that do not have Tier [ counterparts and apon twe months

of subseguent noncompliance for measures that do have Tier | counterparts.”

These changes place the Tier 2 triggers well within the FCC's zone of

leness. As AT&T acknowledged, the FCC has approved three-month t

for Tier 2 payments in the Texas, Oklahoma, Kansas, Arkansas, and Missour

For Tier 2 payments based on region-wide performance measarements. such s
ments, (west eliminated the three consecutive month miss requirement. Seq §
¥t 2

Nee Revised OPAP §89.1.2-9.1.3.

?;\“lh‘

ATET acknowledges that these one- and two-month triggers are “mere g;cn"cr*:mu”
O T 42902

RUD

ST




81

performance plans.” In its recent order approving BellSouth’s section 2
for Georgia and Louisiana, the FCC expressly rejected AT&T s ¢lainy thy

trigger for such payments was insufficient.” Such triggers make sense in B

basic differences between Tier 1 and Tier 2 payments. Tier I pavinents

the first instance to compensate CLECs for nonconforming service.

compensatory purpose, it is appropriate for Tier | payments to sccrue mmed

Qwest’s performance is below standard. Tier 2 payments, by conteist, ago e

purely to provide an additional incentive to Qwest: they have pavmest le

three times higher than Tier 1 base payment levels, and almost it are du

| payments.™ As such, it is appropriate that these pavments are f¢i

Qwest 1o solve the problem once it has an opportunity (o do %o

That necessarily requires some time lag. Performange resulls are not kn

bl

almost 30 days after the end of the month to which the data relates. Qv

¥

performance measurement, it may not be aware of that fact untl the «

month. And if the reason for the miss is recurring, Qwest likely will o

following month. Thus, a two-consecutive-month miss is 2 strong

Qwest ever has a reasonable opportunity to take steps to fix the problens,

correcting the problem requires adding new personnel, Qwest may not be able o nw

performance standards until it has hired and trained additional emplovees, crouts

likelihood of additional consecutive months of missed performance standards,

H See Revised QPAP §8 9.1.2-9.1.3.
£

See Tr. 4/29/02 (Finneganj at 43: section 9.2 of Toxas, Oklehoma, Kansa
Missouri PAPs,

Argaiias,

BellSouth Georgia/Louisinna Order % 297.

Compare QPAP Table 4 (Tier 2 payrent fovelsy with OPAP Table 2 (Ther 1 pavasent fovelys

19



In light of these reasons, the Multi-state Facilitator accepted a delay in the Tier 2

. in making the recommendation for a two-out-of-three and additional one-to-two-
wionth triger described above and adopted by Qwest.* These further concessions by
(west in shortening the three-month trigger that has been repeatedly (and, in its recent
orcder, explicitly) approved by the FCC obviously lie within the FCC’s zone of

mableness.

3. Six Month Limit on Escalation

The original QPAP provided for escalated monthly Tier ] payments to CLECs 1f

Chwest misses performance measures in consecutive months but capped that escaltation
ix months. Mr. Stacy claimed that a limit on pavment escalation after six months is

sropriate, for many of the same reasons he argued that an overall annual cap is not

In Mr. Stacy’s view, there should be unending escalation of QPAP pavments
withow! a time limit in the event of continued misses, to serve as a greater daterrent.™

in light of these concerns, Sections 16.2 and 16.3 of the Revised QPAP now
permut this Commission to lift the cap on escalation, if it concludes that doing so is i the
public interest and that Qwest could have avoided the cap through reasonable and prudent

eiforts. However, for escalation beyond 12 moenths, Qwest would pay any incremental

% 3 " 3 - + o B0 1

dation portion to the state, rather than to CLECs.*™ This change preserves the
meentives for Qwest to meet the performance measures but avoids the potential for
msse of escalation to overcompensate CLECs. Under Section 16.4 of the Revised

LIPAP any additional escalation portion {above the six-month level) would also be

Multi-state Facilitator's Report (Qwest Ex. 28) at 43.

Sew Btuey Testimony (Staff Ex. 3) at 26; see also AT&T Comments (AT&T Ex. &) at =16

i § 16,2,



et to g H% collar, in order to provide some limit on Qwest’s unanticipated financial
The Urah Advocacy Staff has endorsed this revised escalation provision as

i an appropriate balance between the incentives for compliance and the

Py "’?::e’r‘(i,}\wsi to demonstrate to the Commission that missed performance is due
Cseen circnmstances.

This reviston les well within the FCC’s zone of reasonableness. As AT&T has

L the approach of limiting escalation of Tier 1 payments to the six-month

arent fevel has been repeatedly approved by the FCC (and state commissions) as an

tve mechanism in every one of the Texas-based plans upon which Qwest modeled

g ks ) P . . ,
nal QFAP™ In contrast, unlimited escalation would lead to payments far heyond

nable approximation of the value of the service to a CLEC. For example, an

aibundled loop costs only approximately $20 per month. The base pavment for a

crement ranges from $25 to $150 (depending on whether it is designated tow.,

or high), effectively giving the CLEC one month or even several months of frez

¥ After six months, those payments balloon to $400 - $800, which is 20 to 40

the cost of the original $20 service. And there is a very real possibility that Qwest

ol also be making Tier 2 payments ranging from $200 to $500 for the same

irences, thus providing additional financial incentive to Qwest. As the matrix”

bidaw ilustrates, the combined effect of Tier 1 payments at various levels of escalation

T 2902 (Fionegan) ag 3830,

sie pp, 10411 of the Texas, Kansas, Oklahoma. Arkansas. and Missouri PAPs.
s Revised QPAP at Table 2.

e Reynolds Rebuntal AT (Qwest Ex. 78) at 18,

2



2 paviients is equivalent to the proceeds Qwest would receive from providing

gerviee:

Sawber  Tier Tier 2 Total Equivalent Years

af Pavnsent Piyment Financial of Service*
Mopths , Incentive (520 monthly rate)

S500 $500 51,300 7 yrs. 11 mos.

900 $500 $1,400 8 yrs, 10 mos.

% 1,060 $500 $1,500 9 yrs. 11 mos.

i $1,100 500 $1,600 11 yrs. | mo.

Hi £1.,200 $500 $1.700 12 yrs. 5 mos.

i1 51,300 $500 $1.800 14 yrs,

¥4 51,400 $500 $1.900 15 yrs. 10 mos.

wines o L0% discount rate

win peflects payments on just one metric. A single CLEC order could involve

¢

mance measurements in a month, both at service initiation (e.g., pre-

sy and provisioning) and during the life of the product (e.g., bithing and

e

pair), which would generate yet more payments.
The Revised QPAP also permits the Commission to address, on a factual record,
-4t the particular civeumistances the Multi-state Facilitator’s presumption is

s that it is “speculative™ to assume that continued non-compliance signifies that

P has “insufficien(t] . . . inducements” or that Qwest has made a “methodical

jon™ that it is cheaper to pay than to comply.”' As he observed: “If non-

sphunee continues for half a year in the face of stiff financial consequences, one of the

that would bear consideration is the achievability of the established benchmark

Syit-atate Facihtator's Report (Qwest Ex, 28) at 44-45,




= As noted above, the Facilitator recognized that the parties have “relatively little

O 93 ot A
2" with the plan measures.”™ Nor are these measures set in stone. As Mr. Stacy

G - :
- Qwaest has agreed to add other submeasurements for new services now only

s uneder the plan (¢.g., EELs, line sharing, and subloops), and the plan

The Revised QPAP would allow the Commission to address those factors. Given

wis, 1t 18 sufficient af this stage to note that the Facilitator’s considered

rient on this question, based on his review of the testimony in the multi-state
- ST . . . L Y
divig, was far from “ludicrous,” as Mr. Stacy insisted.” It was fully supported by

the record in that proceeding, including testimony from QST itself. In responding to the

ilitator’s questions, Dr. Griffing admitted that he lacked any convincing evidence

~ . ~ . . 47 -
about the need for or the effectiveness of removing the cap on escalation.” In fact, he

abiout whether it 1s cheaper to pay the QPAP payments or to pay for more staff and

q

: : o 0%
grpupment to bring the service into conformance.

Mareover. overdeterrence presents just as many problems as underd=terrence. Dr.

so,

Girttting conceded that allowing CLEC payments to “get too high™ would provide CLECs

Tr, 4730702 (Stacy) at 251,
Revised OPAP § 161,
Stacy Testimony (Staff Ex. 3) at 24,

S Tr. 827400 (Griffing) (Qwest Ex. 80y at 121-22.



i “mcentive to cause non-compliance™ because they would “gain
. . 490

e than .., [by] having Qwest comply.”™” Perhaps the best

sureg that may be subject to this type of problem are those involving

e, which affidavits from former Covad employees submitted by Verizon

o e i ey ypeems o d £ " . - e ; 100 p.<
» Bean the source of false reports outside of Qwest’s region. The OP-5,

&

4 ME-8 performance measurements base conformance solely upon the rate of

s reported (and perhaps caused) by the CLECs themselves. Here again,
pertuninies for overpaviment to CLECSs is no better than creating inadequate
oy Osvest, by threatening to convert the QPAP into a CLEC subsidy scheme
neve eptrants from investing in the very form of facilities-based competition

16 Aet is intended to foster. '™

s¢ Teasons, it 18 appropriate to provide Qwest with an opportunity to

e v the Commission whether unending escalation is unnecessary in light of

bl reasons for missing the QPAP’s standards in any given case. And as a

: from the six-month cap in the Texas plan, in this respect the Revised QPAP

i is an appropriate “balance™ 7 that lies well within the FCC’s zone of

Fof Ly 3L
A

v nnke 187, infra.

st Beport wnd Order and Fourth Further Notice of Proposed Rulemaking. Inplementarion
itienr Prowisions of the Telecommunications Act of 1996, 15 FCC Red 3696 € 110

A1t when carriers investin their own facilities because such carriers can exercise
'+ they networks, thereby promoting the availability of new products that differentinte
15 i price and quality.”

Lottistana (rder ¥ 299,



4. Stuck Duration

Mr. Stacy did not simply argue for unlimited payment escalation, He alse
2 >

believed that the QPAP payments should remain at escalated levels even afier su
J pay

months of compliance (a concept referred to as “sticky duration,” but probably mose

accurately referred to as sruck duration), on the premise that altowing pavients tor de-

’ f3e (T30 . . . . it . . )
escalate “ignores the concept of economic incentives.™™ As noted above, this cons

built on speculation wholly without record support. But in this respect. the OPAP

pravides even greater incentives than the Texas plan approved by the FCC. 1

allews payments to return to the lowest payment level upon a single month of ¢

performance. In the ROC PEPP collaborative, Qwest agreed to a pros

ot e

payments step down only one notch at a time for each conforming month of

k™ 0%
perfortance. :

As the Multi-state Facilitator noted, sticky duration is “wi

TWHY TCASONS:

It is disingenuous because it would ignore entirely snccessiul porfs
by Qwest however long Qwest provided it. The proposal is deace
because its new baseline payment levels. when multiphed by the

applicable escalation Jevels, could produce payments by Qwes
order of magnitude higher than those contemplated by the OF

Tr. 8/27/01 (Griffing) (Qwest Ex. 80y at 121,
Stacy Testimony (Staff Ex. 3) at 28,

Revised QPAP § 6.2.1. The Revised QPAP now pormits qoce
connection with eliminating the cap escalation as described above - after payme
manths or more and only after three consceutive months of conforming perlomas
§16.3

e

Multi-state Facilitator’s Report (Qwest Ex, 28) at 63,

[
th



“or this reason, Ustuck” duration has never been a part of a plan accepted by the FCC,
i only one other state commission (Wyoming) has sought to modify the Facilitator’s

seeommendation on this point.

LR

Use of Tier 2 Payments

The original QPAP provided that Tier 2 pavments could be used for anyv

rekating 1o Qwest’s service territory. AT&T argues that the use of Tier 2 pavmen(s

suld not be restricted to Qwest’s territory, and it proposes to add language stating that
the funds may be used for any purpose allowed by state law.'"” The Revised QPAP now

addidresses both concerns. '

. 100% Cap
Only AT&T objects to Section 8.2.1.1 of the QPAP, which sets Torth the wav o
ealeylate payments for misses of those performance measures that involve averige

mtervals for multiple orders by a CLEC. This provision is designed (o permit somw

BEY

trivity for severity of misses, while avoiding overpaying by multipiving the seve
factor by all orders (including orders that do not involve misses).

\t‘l;. i i i‘i i‘k

Five of the seven commissions in Qwest’s region that have addre

. Iz A . ()5 - PN s “ :
¢ap have rejected AT&T’s position on it. " The remaining two. g8 Owest has pented

AT&T Comments (AT&T Ex. 8) at 25,
See Rovised QPAP § 7.5

e

Arizong, ldaho, Montana, Ncbraska. and Wyoming have oll :‘-mccptcd (f;}\mssz‘s, nropad

PINIESION Dcusmu on Qwul P«,rtmmdncc d\ssnr"mcc PLm ln ihv \lut!ez'nf g "
mmmm .mam !m s Munr)n /(Jl An 4/1(’1 mmve Pi ()L(:'(/lll ¢t \/rumga frs




ot i connection 1o these decisions, were based on the conclusion that this «

. . < . . ~ HG e T I T SR
constderation of severity of missed performance’ ™ -- which, as deseribed balow, A

has conceded is incorrect. Most importantly, the FCC ha

Vacap {ors

& 20% cap) in many other plans.’ ’

The Multi-state Facilitator also examined this issue in considerable detail, ¢

comeluded that in the absence of any more accepiable CLEC counterproposa

vap represents a reasonable “arithmetical compromise™ between the need to conlo

the plan’s basic structure based on actual order volumes. and the goal of increast

payments for more severe misses.'”” At the hearing in this case, AT&T s own wit

adniitted that the 100% cap uses an averaging of results, and a muluple of all ord

just missed ones), so as to build in a severity factor.'

Jwest Carporation's Compliance with Section 271 of the Telecommunicasi
DIadasion Docket No. D2000.5.70 (Montana Public Service Comin'n, Fely, 4, 2002
Approved as Amended, In the Matter of Qwest Corporation, fifing its notice ol bute
*f'“m*) application with the FCC and request for the Commission to verify complhi

wphmtmn No, C-1830 (Nebraska Public Service Comm'n, April 23, 20021 Firs
: In the Matter of the Application of Qwest Corporation Regerding Reliof U
Federal Telecommunications Act of 1996, Wyoming s Participation in g Multi-State !
and Approval of its Statement of Generally Available Terms, Docket No, 7000-T At
Public Service Comm’n, Jan. 30, 2001).

[RE

X1

See Conditional Statement Regarding Qwest Performance Assuranes Pla
Cenmunications, inc., n/kia Qhwest (u//)mufmn Docket Nos. INU-OU-E, $PU
“emumerce, May 7. 2002) at 122 (100% cap “removes a payment increase factor that
severity of the misses™): Thirtieth Supplemental Order. Commission Order Adide
Performance Assurance Plan, Docket Nos. UT-003022, UT-003040, at 22 (Washingt
Transportation Comm’n April 2002) (failure to recognize existence of “inventives o iy
disparity”), The recent decision by the Washington Commission acknowledges thagt the
provision is “within the FCC’s zone of reasonableness.” Thivey-Third Supplementat O
i Part, And Granting In Part, Qwest's Petition For Reconsideration O The T) m:mh S
« nmmwmn Order Addressing Qwest’s Performance Assurance Plan, Docker N

{0, at 6 {Washington Utilities and Transportation Comm’™n May 20, 2002y, The
Commnssion nevertheless rejected the 100% cap. velying on the irrglevant Faet flin soime
not proposed o 100% cap have been approved by the FCC. See id,

iid

L

See note 118, infra.

Mulu-state Faciluator’s Repont (Qwest Ex. 28) at 69.

Tr. 42902 (Finnegan) at 44-46.




Twe examples provided by Mr. Reynolds show how the 100% cap addresses

by mereasing payments for more severe misses. As these examples show, wide

5 iy imtervals (Le., severe misses) serve by reason of the averaging process

Iy o affect Qwest's per order payment obligations, particularly in light of the

ton of the average by ofl orders (not just missed ones). AT&T s witness

et that the QPAP payment calculations contained in both examples are

t. assume that Qwest’s average retai) installation interval parity result’” 15 3

.oand that a CLEC has 10 orders, for which its average interval is 4.5 days. Then

wr gxsume that these 10 orders include two “misses,” one severe (20 days) and one

i+ duys), with the remaining orders meeting the retail standard (3 i 2 days and 3 w1 3

Here, under the formula in Section 8.2.1.2, the payment calculation is as follows:

4.5 day CLEC average — 3 day Qwest average parity result = S0%;
3 day Qwest average

50% * 10 orders * 800 = $4.000

se only two CLEC orders (the ones with 20-day and 4-day intervals) were actualls

abowve the average Qwest interval parity result, Qwest effectively paid an average of

el CLEC order (84,600 7 2 orders). A payment of $2.000 per order is

ty i prepuum over the standard $800 per occurrence payment. That higher

st pumber is directly attnbutable to the severity of the 20-day miss and. as AT&Y

$.E o
Ffout s,

sarity result is the interval for Qwest’s retail customers. aftor statistical adjustments for small
18 standard deviation.



des,’ ™ the fact that the formula requires multiplication by the total number of

¢ et simply the two missed ones.

indeed, if Qwest had missed the interval in this case by an even greater amount on

i these orders, the payments would continue to escalate, up to the 100% cap. For

i

ple, assume that the 20-day interval order used above were increased to a 26-day

seal, and that the 4-day interval order were increased to a 13-day interval. The total
vy terval would increase by 15 days, for a new total of 60 days. This, in turn, would

andt in a CLEC average interval of 6 days (60 days / 10 orders). The new pavment

tion would be as follows:

6 day CLEC average — 3 day Qwest average parity result = [100%
3 day Qwest average

100% * 10 orders * 800 = §8,000

Cnee again, because only two CLEC orders (the ones with 26-day and 13-day

mitervals) were actually above the average Qwest interval, Qwest would have paid an

re 0of 34,000 per missed CLEC order ($8,000 / 2 orders). Thus, the additional 6-day
delay on one order and the additional 9-day delay for the other would result in significant
payment escalation: 32,000 more per order. This example shows that there iy sufficient
severity built into a payment structure that is capped at 100%. And as noted above, no
party provided any evidence that these payments are insufficient to compensate for any
farm caused,

The 100% cap is a reasonable measure that was added to the Texas plan at the

. . o . B . 117 ) . s
tirst six-mornth review and, as AT&T admits, " has been included in each of the

Tr, 4729/02 (Finpnegan) at 46,

24)

A



S « 118 et : \ coa vy
mauent SBC plans approved by the FCC.'™ As an “arithmetical comprorise,” it
deals with severity of misses in a way that lies well within the FCC’s zone of

nableness.

£, Form of QPAP Payments
Section 11.2 of the QPAP provides that payments to CLECs will be made by bill

wehits, unless the monthly QPAP payment to a CLEC exceeds the amount the CLEC

owes (Qwest (in which case Qwest must pay the excess in cash). Mr. Revnolds explained

why this provision was a necessary protection against CLECs” improper use of the QPAP

1 financing mechanism.’"” Without addressing any of these points, AT&T asserts that

$33

sl (3P AP payments should be made in cash'*” -- an argument it never raised in its

. Ly . . y " o 13t
ons to the Facilitator’s report endorsing Qwest’s position on this issue.

The FCC has not required cash payments. In fact, it has approved PAPs in N

Yark. Connecticut, and Massachusetts that provide for payments to be made only in the
form of bill eredits,' Qwest’s burgeoning accounts receivable from CLECS demonstrals
thut its concern about use of the QPAP as a financing device is not acadentic. On

avernge, CLEC charges that are more than 30 days past due represent a sigmificant

Tr. 4729/02 (Finnegan) at 48-49.

See section 11.1.2.1 of the Texas, Oklahoma, Arkansas and Missouri PAPs; the Kansas PAP fas
Iy vt lnwcr c‘.~1p 5 “'b AT&T 8 rcicrcnu to d]] FC( smﬂ lottvr on t}ns ;:om hdrdh sdems mmr )

% cap to mnform 1o the provi&inn in the !anx 271 phm
e HI infd AT.&I $ erumcm thdt \uch ddmm)\lralm_ LHmcm‘

See Beynolds AT (Qwest Ex. 77) at 26-29.
See ATET Comments (AT&T Ex. 8) at 30.
See ATET Exceptions.

Sew § THONWZ2) (DU 2 of those plans.




percentage of current month billings, only about one-third of which invelve b

disputes.” The Facilitator recognized this problem. In reconumending that v

imade via bill credits, he stated that “it would be inappropriate o require £

payments to CLECs in cases where CLECs were not current in payin

52124

samie kinds of services.

In light of the undisputed record evidence

there is no basis for adopting AT&T s new suggestion to depart from the
approach repeatedly approved by the FCC.
8. Interest Rate

The arginal QPAP obligated Qwest to pay interest on late pavinents and

underpayments at the one-year treasury rate and allowed Qwest 1o colle

offset against future payments) at the same rate for overpayi

the one-vyear treasury rate is too low and proposes several other inte

be used in 1ts place. The Facilitator found:

Short-term debt rates probably represent the best indicator of 1
temporarily delayed through errors in billing or the pends
The need for a reliable pub{ljic benchmark feads o the
QPAP interest rate should be the prime rate publis i
numerous services or publications respected in the amk; 4

Qwest has previously stated that it finds the Facilitator™s rrion

rate compelling and has substituted the prime rate for the treg

the Revised QPAP.™"

See Reynolds Rebuttal AL (Qwest Ex, 78)at 28

s Multi-state Facilitator’s Report (Qwest Ex. 28y at 7
- . at 73.
16

See Reynolds Rebuttal AfF (Gwest Ex. 78 at 25,




i, Audits

.
¥
S5 EEin
i SRR

Section 15.0, the audit provision of the original QPAP. was alse maodeled afte

s plan, but was substantially more generous to CLECs. The Texas plan reles

exctustvely on CLEC-initiated audits, and limits these to one per CLEC par vear.™ In

vontrast, Qwest’s original QPAP provided for three different kinds of audits, First,

{Jwest -- or, at its election, the Commission -- would provide for regutar independent

&

audits of the financial system for the QPAP (i.e., whether the payments are ac

assuming the performance data is correct).'™ Second, Qwest would select an

Wtk

independent auditor “from among the national firms with experience i westig and

wnditing the ILEC OSS and/or performance measurernents and metrics” w audh o

years those QPAP measures with a high risk of inaccuracy that were materinl.

CLECs could request additional independent audits.'™ Because of the farge

measyres, the substantial number of CLECs in Qwest’s regton. and the

which these very same processcs could be audited, the original GPAP Huvited ¢

two audits per year and two measurements per audit with no maore i e

“

. . 1At s S48 5ot ome gy B
simultancously. — However, Qwest agreed to notity Commission staf

results of each audit.”™ To deter unwarranted audits, the plan requited e

See id. at 30 n.78 (citing Texas PAP § 6.6).

i OPAP & 15.1,
] k.

\L( I(i 5 2
e See id, § 15.4.

See id.



Qwest of the costs of any such CLEC-imtiated audit ondw i ¢ #d

P
33

deficiency affecting results.’

As noted above, these provisions were substantially mw

than the Texas plan approved by the FCC. However,

AT&T, Qwest has agreed to substitute in the Revised QPAP the aw

implemented the Multi-state Facilitator's recommendiatieons,

v 134 N
challenge those recommendations, ™ and since a3

objections as an excuse to smuggle inte the audit ¢

provisions unrelated to its concerns, and for which ATE&"

133

justification. "

ATE&ET first believes that the Comnss

QPAP permits the partictpating state commms

limit of two CLEC-initiated audits per vear.

“you need to have some sort of imit on the number

FiberCom’s witness did not share AT&T "5 coneee

mitiated audits. He expressed confidence that (et ¢

15sues through their “ongoing business refatiopsiup.” and -

~

See id. 3 153,

* See AT&T Exceptions.

See Reynolds Rebuttal AT, (Qwes: By, Toyar 32
See QPAP § 151

See id ar 53,
135

Ty, 4:29/02 (Finnegan) at 7.

i
ok



common efforts to provide the assurances ¢

stakeholders will sutfer, should there be o 8

as 14 different ongoing testing

EQ

also supported a joint auditing effo

duplicative anditing efforts, partieularty be

uses to collect, analvze. and report da

have separate processes for South 1

e

Although, as AT&T s wim

duplication through a joint andsting

allows the Commission the flex

a multi-state audrt plan. Sectior

audited 1f that measurement §

audits conducted 1 othed

previcus audit are made

unnecessary, Qwest helioves tha

concerns raised at the hearing v

10. Dispute Resohuion

At the QPAP heart

untlaterally force (1

Daxkota. rather than resals




48 : . g AR T TR SEV L S
noted,'*® this concern was actually addressed in Sec

section expressly provides that “[elach Fariv ¢

Commission or to a court, agency, or regalator

Thus, nothing in the QPAP gives (Jwest ¢

disagreements before the Commussion.

party reserves its rights to resort to the {

authority of competent jurisdiction.”

intended to divest or limit the pur

provided by state and federal fasw,

The QPAP dispute resolation

4o

Texas, in that both plans ahow the

or an arbitrator. ' 1t thus permits i

disputes. AT&T noted that o

Py

this dispute resolution provision. ™ 1

dispute “over the meaning of the

3%

applied.”™ The dispute resolutio

148 . o i
' Revnolds Rebuattal ALY ¢
140 AT ¢ e 1o
SGAT § 5181,
o ld. § 5.18.6: sev Revoolds B
o Sev Reynolds Rebuntal AY ¢
= See AT&T Commenis (AT&T B

QOPAP § 186,




existing QPAP provisions: i s not.

QPAP. Any need for such chap

et

11. Six-Moanth Review

Section 16.] prov

whether performance mea:

the applicable standards or ¢k

original QPAP

Texas plan and its proges

well within the FOO s

Nonethele




arising out of the review

This is again an appr

£

structure of the QPAP -

plan to change and appropriste

previously endorsed. The T

existing performance »

QPAP provides that s

reclassification of pe

Judicial review.

In its order appse

mechanism as providing s

The Multi-stute Faciing

reasonabie degree of ©

&5

noted above, it als

party got without

important baiances.”

Fb

FTexas Creder

* See Multi-

QPAP heanir

change by the

16z

Multi-state F3




or the FCCFQQQ;'QY e

appropriate balance by ¢

adjustments to the pert

12.  Liquidated Dha

The issiie here

remedy for cont

ifa CLEC elec

forum) to reegt

under a differemt ¢

guatity rules

damaoes 155

Sect

of danv cout
application of
PEOTICGTITG




Like traditional hiquidated

what payments are appropriate comp

nonconformance with the QPAD »

any harm. Thus, 1o use

CLEC were due S300.000 in QPAP p

could only prove $300,0(

QPAP also includes self-execut

litigation would otherw

Such a remedy

performance that is gover

or performance not addres
its testimony. this is nothing
provision, which requires the pa

reasonably approximates the snti

155

; AT&T s paint that “ustil

extent of such damuges.” e f at ¥
Midcontinent msygyni;fcn 1% e
sef inadvance ar £

i
169

liquidated damages prmif‘»'z
4/29/02 (Finneganj at 37,

1

Tr. 4730002 (Wi




their cake and eat it too by clecting. on a

damages amount when they can prove no

they do claim harm. As the Facilitator

£

to keep Tier 1 base paymems and Tier | ac

. . [t S
seek more when it did not. He

The QPAP represents a
compensating CLECs
none of it. It would ne

Prior FCC-approved pla

treated as liguidated dams

to Tier | payments as “liguida

also does “not allow the re
Commission’s recent QPAP di

remedies provisions. winch, as s

contract theories of action.” w

m‘"liablhty."“5

Muln-state Facibtates s 8

. k.

173 NPTV AN -
See section 6.1 of e}

174 . e b
ATE&T Exeeptions at 18

r7s

Commission Diaos
Communications, Ine. s M

No, USW-T-00-3. ldahy Pub, 1




At the hearing. FiberCom suggs

seeking indemnification from Qw

CLEC for loss of business opporiunity {

of a failure of 911 service.' ™

property damage or personal injury

opportunity for consequential datsap

(and barred by) Section 5.8.2 of ti

Dakota law, which bars anv

nature and their origin.™

13, Offset

[

In order to prevent €

QPAP provides for am offsst of

et

remedies that CLECs

recnive fi

“i?

provides for a similar offse

FeCOVery is Inappropriate,

right “unilateraliv™ to muaks

Hit Tr. 4/30/62 (Whiteym 119
177 N

Multi-state Factitaior’s

s S.D. Codified Laws 3

( fcamnabk: certainty rctgmf;» T
noted above, the FCC s standands
for a self-cxecuting paviment mochy

i AT&T Comments (AT&T B




wSwest Ras explamedd thay

incorrect. " and the Facilitator agree
13.7 of the Revised QPAP includes the

the Uiah Advocacy Staft. Th

help provision. It provides that

concerns, in a way that is «

already endorsed,

14. Termination af t

ATET contersds th

interLATA market,"™ This :

1s not intended, as AT&T s

BOC offers a PAP 1o ss

180 . ,
' Sce Reynolds Re
1 P Gi crmpn Bt
Nee Mult-state Faerlit
AT&T Exceptions ot

may “seelk] to of :
offset “will be detormined

JE3




enforce the QPAP if Qwest is no longer in the interLATA market.™

sel-executing payments where CLECS need prove no harsn o re

wholly inappropriate without the interLATA guid pro quo.

longer in the interLATA market, CLECs should be roguire
recelving compensation.
15, Force Majeure and Bad Faith

AT&T notes that the force majeure provi

the additional refinements suggested by the Fagifitate

QPAP now includes those provisions. First, the S

AT s fapee i

Shepe

incorporated into the QPAP to replace the prior stamdal

Fourth, the forecasting obligation is hmited o the

Fifth, the force majeure or other excusing exce;

triggering event.

AT&T also criticizes the CLEC bad faeh

exception for bad faith acts or omissions by CLECs, §

i 7

QPAP.'™ It has been included in priog FCC-app

% ' . - . .

' See Multi-state Facilitator's Report (Qwes
i85

R See id. at 34,

157

One example of the potential for CLEC abuse wi

Covad alleging, among other things, that Covad Hauhebe
influted PAP concessions from Venzon” and “Diin & sbigl

%935

§ R



[ &G _ . eEo e
Facilitator.'™ Dr. Griffing also recognized the ver

attempt to game the QPAP in order to receive ¢

unreasonable for AT&T to ask tor this exception to

16. Voluntary Nature of the QPAP

Y

The QPAP states that “[nlothing

b=

Qwest’s service performance with the sfane

be, of itself, non-conformance with the [T

contends that Qwest’s non-conformunce o the

should be viewed as non-conformarice svith

unreasonable because it would mean th

While the FCC has stated that the mipk

the BOC will continue to meet ity ohi

R v . .
188 See sections 7.1

Verizon plans contain an ¢
CLEC action "negatively influences
Section J, Exceptions and Waiver Prow
excessive missed appoiniments. oo
extended due dates are desired, wd i

e

See Multi-state Pacilituir’s R
a sepence clarifying that this e
to deliver conforming performunce
QPAP mcludes such fanguage.

w See Tr. 827
CLECs will have an ine
their orders. send them afl fn &t ng
more from having lathure than the
Report (Qwest Ex. 28y af 38§

A

ATET Commems tATRTY
v QPAP § 17.0.
1 See ATET Commestn i ATET
jot

Kansax/Qklahomea Ovdor % 26%




has never stated that conformance with a PAY

section 271, or that non-conformance consti

parties may have agreed to standards that

i any event, the performance results thems

S

reflect any legally relevant defenses such as

CLECs.

17. CLEC Requests for

Qwest has agreed to make

However, AT&T s proposal to se

late payment) by which (Jwest ¢

explained, the time needed to

v

ey

factors, including ones bevond {v

i )

timing of the request, the number ¢

and most importantly, the ¢xt

recognized, “Nothing in the QPAF Ly

Ly

firm response deadiines.™

18, CLEC Data Prowee

Pursuant to seotion 1LY

CLEC data so that the Copmnd

10

Inlight of the FOU s
that they are subject 1o 2 PAP
hard to imagine how nop-conto

096G
ot See Revnolds Rebuuts

CLECs would suffer amy harm 8
147

Multi-state Facilpator's |




Qwest 1s performing adequately, AT&T a

provide the CLEC data to the Commission: rat

rarious CLECs directly for the QPAP resulis

authorization is admunistratively difficuls.’ 2

o,

with the QPAP will be at issue, Qwest must

directly, without the concern of tampering.

19, Late Reporting Fee

AT&T criticized the origingd QP2

day because 1t differed trom the Texas p

$5,000 per day if no repaoris are filed,

result if incomplete reports are files

includes payments of S300) fur cach i

$1.,000 per day for reports that are 11 1o

than 15 days late.

This fee structure was d

the Texas approach warrant

filing reports “on a H4-state con

e

report is late {or incompletes. it jike

LY

1 See AT&T Commenss LATET B
199 See Reynoids Rebuttal Af ¢

4 See id.

=i See ATE&ET Comments { A7 ‘{1' ’
proposal also differs markedly frow the
202 See Texas PAPF & 1L

%

Multi-state Facilit




other states as well. As a result, Qwest would pay $70,000 per day for late &

the Texas plan.”™ This figure is unreasonable, particularly since QOwest sleeads

ifleentive to provide reports in a timely manner: as noted above, See

Revised QPAP obligates Qwest to pay interest at the prime rate ox Iate p

any late payments resulting from the late report will be subject to uite

20, QPAP Recovery in Rates

would simply restate the FCC’s already clearly articulated py

CONCLUSION

For the reasons stated above, the Commission should

approve Qwest’s QPAP as falling within the FCC™s zone of reas

Dated this 21" day of May, 2002.

Respec

A

See id, at 84-56,
0 See AT&T Comments (AT&T Ex. §) at 63.
200 See Multi-state Facilitator’s Report (Qwest Ex, 28) at &6
207

See Bell Atluntic New York Ovder % 443 SBC Fovas €
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QWEST CORPORATION'S OPENING POST- [IEHARING
BRIEF ON THE PUBLIC INTEREST

18 INTRODUCTION

Qwest Corporation (“Qwest”) submits this briet o demonsirste 8

provide interLATA service in South Dakota “is consistent with the pulbific i

P

and necessity,” as required by 47 US.C. § 27U, Th

Conmmission (“FCC”) (which is the arbiter of the public interest tost™s nne

that the public interest inquiry is not a frec-ranging opportunity for partics

tgulatory concessions they wish from the BOC applicant. Rather, the b

{ol

application promotes competition in the local and long distance »

adequate assurances that the local market will remain open after ¢

“ynusual circumstances” in the state that would make BOC entry

notwithstanding a clean bill of compliance with the competitive

Through its testimony, Qwest has demounstrated by a 5

that il has satisfied the public interest requirement. Qwest hag s

circumstances” in South Dakota that would overcome the oh

indica[tion]” that Qwest’s markets are now apen, or the perform

evidence” that those markets will stay open after entrv” s so dod

' See Memorandum Opinion and Order, »fpp:’i(cm‘wf By

Segtion 271 of the Communications Act To Provide fn-Reywen, £
Red 3953 9 48 (1999) (“Bell Ailantic New York Ordor™y. @il
Cir. 2000) (“[W le retterate that the BOC needs anly 1o prove
which generally mieans ‘the greater weight of the evidence, cvides
which is offered in opposition to it.”").  As the FCC has re

imposed cn a BOC under section 271 does not require the B
record.” Brief of Appellee, Sprint Communications L P v FOO T

Bell atdantic Newe York Order %% 423, 429,




fype of showing that the FCC has requued m

interLATA authonty.

By contrast, the other parties m

record disputing Qwest’s showing.” Owest ns

Qwest’s affirmative public mierest case, and thes ¢

af evidence (a study by MIT economics pre

that Qwest provided demonsiratimg that its en!

Dakota consumers. In addition, the only afley

supposed mmpossibility of earning a posit

platform — was thoroughly disproved on e &

ziven the availability of resale {with
down' customers and the reality of muag

Qwest therefore respectfully as

provide interLATA services in South Dak

meaning of 47 U.S.C. § 2713 and thy |

3

For iig part. AT&T never provids
“"erlixcd (ommcnm (in essenve, |
“comments” as tesumony at the fiear
record and permit Qwest the oppori
submit evidence concerning the publi
hearing), AT&T 15 precluded from sul
Comments” arc not part of the formal
however, Qwest notes that Qwest wite
Rebuttal Affidavit.




K. QWEST’S ENTRY INTO THE INTERLATA
CONSISTENT WITH THE PUBLIC 1}
NECESSITY.

An applicant for section 271 aathority must d
is consistent with the public interest, converence, i ¢
there are three parts to this test. First, the FOU
consistent with promoting competition i ihe

markets,” giving substantial wei;

.

compliance with the competitive checkiist, the

¥

would benefit consumers.” Seccond, the FOL fool

after a section 271 application is gramted. In
performance assurance plan (if the BOC

to be sure the BOC “would continus i

long distance market.”™ Finallv. the ¥

circumstances that would make @

circumstances of these applications.”

The FCC’s arders make ohowy

EXErciSe nor an open invilation fiw £

held that “compliance with the «

f 47 U.S.C§ 27 K30,

Memeorandum Optnien snd
Telephone Company, and Scatiwvase
Jor Provision of In-Region, interfA
wodified, Sprint Commuicarions

o Id. 9 269,

Td %267 see alvo ied B8 25182




with the State commiission of any State that is the subject of the app

compliance of the Bell operating company wirh the requirements

271.'" Subsection (¢) outlines the general requirements conce
in the state (known as the Track A and Track B requirements), a
interconnection requirements of the fourteen-item competitive o

standard, by contrast, is located in section 271/d). Thus, wh

role in developing the factual record on which the FCC wilf mal

assigned the FCC sole responsibility for defining the public ffer

whether it has been satisfied."

Qwest addresses the three steps of the public inferest nan

A, Qwest’'s Application Is Consistent with Prometing
Local and Long Distance Markets in South Dol

1. The Local darket.

Qwest’s compliance with the elements of the

18 the subject of other parts of this proceeding. Buoo

mdicator that long distance entry 1s consistent with the p

i 47 US.C.§ 2THA 2R (emphasis added’
2 See 47T US.C & 271He).
i See 47 ULS.CL§ 27U ser glvn Memwrandan O

Pursstanr to Section 2 !' of the C(Imn‘lli'}s tivnn
Services in Michigan, 12 FCC Red 2 *
proposed public interest standard, “scc tx:m 271 s
f'u:'mrs are relevant o our public imterest mepnry

partieniar in-reglon. interLATA moarkst
= ﬁ'f‘fi’ Adfannc New Vork Order 8 432

cqtions g, Sengfwestern Bell Te
u Southwestern bc[’; ey Ll i(”t:
iy fa-Region,




that Qwest has met the checklist reguiren

weight.

particular level of market penetration:

Congress specifically declined
BOC entry into long dists
Moreover, pursuant to se
provides for long distanc
competition satisfving se
Congress’ desire to condition
opened the door for local ewrv 4
competing LECs actually taf

Accordingly, Qwest is not required i dg

in order to obtain section 271 appre

Dakota hearings does establisk thu €
requesting (and receiving
local markets are closed to cony
CLEC entry in this state.  As of As

interconnection agreements (inchids

EAS mnterconnection agreements; and 5

of 40 approved interconnection au

&

16

See Rebuttal Affidavit o Digvid

Rebuital™) (Qwest Bx. 2} af 4.
ctober 23, 2001 ¢ Teimel Direc



additional interconnection agreciments

Finally, at least 38 CLECSs had boen certi

Under these agreements, Quwest byl

virtual collocation as of August 31
mterconnect with Qwest.™  On ¢
unbundled loops. as well as 16411 1
CLECs are clearly using these intercon

he LW 4 fRt ko

August 31, 2001, a total of &

Qwest in South Dakota.™

Moreover, CLECs are using

base. The four estimation methoddsho

have captured between 16.0% amd
share 1s far larger than what ex

(estimated 9.0 to 12.6 percent) wher §

with the FCC.* Indeed. CLEC myus

that existed in Texas (8.0 percenty” ov

H Sec Tettzel Divect (Qwest B,

s Id at Exhibit DLT-3.

" Id. at 31.

= Id. at Confidential Exhibit DL 1.8
A Id. at Exhibit DLT-10.

= id.

H See Teitzel Dhrect {Qwest Bx. rat

. See SBC Kansas<Oklahemea Ohrdes

b

See SBC Texas Order




percent of the population of Texas.”

have acknowledged in this praces

BEGINS: XXX CONFIDENTIAL DATAE

by those CLECs, and the real number for afl

demonstrate that not only has Qwest o

competition has in fact beerr rob

2. The Long Distance |

Just as the FCC (following Con

the BOC has complied with the cos

long distance market will benefit cor

market 1s open to competition ¢
that it has complied with the competitive ¢
additional showing that its participation ws the

benefits.”™ The FCC takes that as giv

competition in teleconmunication

Congress has also rece

distance market once their ocal mard

As af April 2008, the total pay
Teitzel Drirect {(Qwest Ex. ) at B
Population in 2000 and Population Chang

%

See FiberCom Data Regnest B
at 1-2.

2 Betl Atfantic Menw York Order %
= Bell Atlantic New York Chder %
34

Id.

oe3



condition approval solely on whether the applicant has opencd the doer far

full checklist compliance, not on whether competing LECs actually

oppeortunity” m such numbers as to make long distance entry som

Circuit has likewise cautioned against misreading section 271 o imase 4y

BOC entry:

The Commission must be equally carcful to ensure .
statute’s requirements are not barred froni long dk&iaﬂm i
for statutory compliance too high would inflict twe guite ser
it would dampen every BOC’s incentive to cooperate ¢l
to open its local markets to full competition . ,
would simultaneously deprive the ultimate hu ehic
American consumers — of a valuable source of price-reducing
long distance market.™

In his affidavit, Mr. Teitzel discussed studies by the Tele

o

Action Center (“TRAC”) and Dr. Jerry Hausmarn of MIT confirming the

benefits to consumers post-271 approval are substantial.™ The

New York consumers will save up to $284 million mnually on kg ¢

as a result of BOC entry into the interLATA markel in that &t
consumers’ long distance bills in New York and Texas pogt-

where section 271 approval had not yet been gramted, Penss

concluded that there is “statistically significant evidencs tud BOC ¢

customer fo reap a 9-percent savings on her monthly interl ATA B =

1

Bell Atlantic New York Order §427.
3]

AT&T Corp. v. FCC, 220 F.3d 007, 63 (I.CLCrr, JUBGY fquatati 1
alleration in original).

3%

Teitzel Direct (Qwest Ex. 1) at 42.

* Se¢ TRAC Estimates New York Consumers Suve Up i 3701 U

Calling, Telecommunications Research Action Center, May 8, 2001,

9




percent savings in Texas.”™ There is every reason fo think

realize proportional savings if Qwest were allowed fo com
Staff’s criticism of this study below.)

Permitting Qwest to enter the long distance market would

competition in the local market as well. Experience has shown

the long distance market acts as a catalvst for CLEC

markets. In particular, IXCs faced with the prospect of inere

distance customers accelerate their local entry plans & & bd o red
bundled service packages. The data from New York bear ths

I g
plans mto gear only once it became clear that Ve

In the News Release announcing the FCC report entit

of December 31, 2000, released May 21, 2001, the FOC

CLECs captured 20% of the market i th
state. CLECs reported 2.8 million lhines i}
lines the prior year - an increase of aver 13
Verizon’s long distance application iy New Ye
2000.%

Furthermore, data recently released by thig !

reveal that the number of local exchange lines served b

2000 (from 9.8 to 20.9 percent) following the grant of Versz

the first time since the New York PSC began colloats

Jerry A, Hausman, Gregory K. Leonmard, J Gire
Company Enwry into Long-Distance Telecemumunsivatio
ar  http//papers.ssm.comésol¥delivery.ofin/ S8RN
20023, at 3 ("Hausman Study™).

36

News Release, Federal Commprunicotions €
Comperition, Federal Conununications Comimisaion, M

av 21, 2



were dedicated to residential customers (32 percent) this b fu
L P

In total, New York consumers will save an estimated S700 b

local telephone service.™ Similarly impressive statistics b
of May 2001, “CLECs have captured 12% of the market v Te

lines in the 6 months after the FCC granted SBC

60% in customer lines since June 2600,

should have a similar effect in South Dakeota, enabling customors 1o ¢

local competition. Indeed, WorldCom recently announced tha

UNE platform—based service in conjunctiosn with Z-Tel called “the X

says that it is going to roll that service out in 38 states

states, including South Dakota, by the end of this vear.®

The parties opposing Qwest's section 271 apy

one piece of the evidence discussed above:

Marlon Griffing, testifying on behall of the Staff, argied dut the Ha

hecause it does not account for every potential vartable that ¢

»

market post-271 entry.* It is important to note at the ox

were correct, they would ultimately be without sigit

37

See 2000 Competitive Analysis: Anclisis of Locad Exelipng
York State Public Service Commission, Decerber 31, 2000, 4t £ 8

3

See TRAC Estimares New York Conswumers Save Up
Caitling, Telecommunications Research Action Center, May §

34 X s - . : . ST S I
’ See News, Federal Combumications Comuntsséon Bele

Federal Communications Conunission, May 21. 206,

40

See Tr. 4/22/02 (Teitzel) at 64:11-15.
H Jd at 64:15-19.

See Tr. 4/30/02 (Griffing) at 147:3-53:2.



FUBEHCTVE

in an effort merely to identify and quantify the potential benefits that ¢

consumers if Qwest is granted authority to offer fong distance servive 1w

noted at the start of this section, nothing in section 271 or the FCU

section requires a BOC to make an affirmative showing that s ent

market will benefit consumers in order to satisfy the public

Indeed, the FCC itself presumes that consumers will benefit |

St o3

distance market.*

Moreover, Dr. Griffing’s specific criticisms of Dr. Hausman s gt

off-base. Dr. Griffing himself admits that “{tthe Hausman study 15 4 @
sophisticated.” Dr. Griffing, however, claims that the study s fawved |
not acknowledge that consumers will benefit in part beeause the BO

local market before receiving section 271 approval™ In fus we

distance entry affects benefits to consumers doesn’t tell the winst

that 1t’s checklist compliance that affects benefits to consume
Teitzel was citing (i.e., the $16.6 million figure cited i Mr. T

extrapolated from Dr. Hausman's conclusion that customers worhl

interLATA bills following a BOC’s entry into the long distanee mark

» Bell Atlantic New York Order 3 428,

. See Tr. 4/30/02 (Griffing) at 150:11-12,
o Id. at 149:9-21.

o Id. at 149:16-19,

v See Teitzel Direct (Qwest Ex. 1) at 42.
44

See Hausman Study at 1. 11 (“[W]e report emysiciend Buodings thi
consumer-welfare benefits in New York and Texas in the form of lowery
added)).
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only on the addition of the BOC as a competitor in the long distance market, aud hence do not

turn on checklist compliance, a point that Dr. Griffing conceded outright in the hearing:

Q And whether or not there was checklist compliance in the local market,
that would have no impact on the long distance business, per se: s that
true?

A Actually, he concluded — 1 would agree with him that i’ vou mtroduce

another competitor into the long distance market, there would be benefits
to consumers.”

Finally, Dr. Hausman’s study was only one of several pieces of evidence Mr. Teaitzel
provided illustrating the potential public interest benefits of Qwest’s entry into the long distance
market. Even if the Commission were to accept Dr. Griffing’s claim that Dr. Haasmun s study is

flawed, the FCC statements, the TRAC findings, and the data [rom the New York Comm

discussed above all still demonstrate that BOC entry into the interLATA miarket will hlaely

henefit consumers. Other public information sources, including a recent study by the fier

independent Consumer Federation of America (“CFA”), concur.™ Although the CFA lssued its
study 1n strong opposition to BellSouth’s interLATA market entry in Florids, the CFA’s Dudings
about the benefits being enjoyed by New York consmmrﬁ are strikingly sioutar o the
conclusions drawn by the FCC, TRAC, and Dr. Hausman.

In sum, Qwest has demonstrated that consumers in South Dakota will henefit frony
(Qwest’s entry into the long distance market, and no party has succecded in rebulting ’[’h‘&i‘

showing.

1o, 4730/02 (Griffing) at 172:16-21,

See Consumer Federation of America, The Consumer Cost of Perpiitting BeliSouth fo Nelf Eoi
Florida Before Requiring that It Open the Local Phone Murket to Competiion (Oct. 20008 avadabic w
v consumerfed.org/florida_competition_200110.pdf.

13



B. Qwest Has Provided Adequate Assurances That iy Locai Exc
Will Remain Open to Competition After Section 271 Approval.

The FCC’s public interest analysis also considers whether the B

adequate assurance that the local exchange market will remain open after the apphe
granted.” The FCC has consistently noted that, while it has “mever reguived”™ a B(
‘performance assurance plan, if a BOC chooses to develop one, the plas wilt co
evidence” that the BOC will continue to meet its section 271 obh
" distance entry is consistent with the public interest.? As discussed in greater o

separate performance assurance plan brief being filed simultuneously with thi

developed a robust plan for South Dakota (the “QPAP”} that, ame

rigorous performance measurements, a sound statistical methodol

payments to CLECs and to the State.

Moreover, the QPAP will not be the only safceuned o

significant assurance of future compliance beyond Qwest’s Pl is the

authority under section 271(d)6).* 1f at any time after the FUT apprave

determines that a BOC “‘has cecased to meet any of the conditions wquired o

section 271(d)(6) provides the FCC enforcement semedics, ek

%

suspension or revocation of 271 approval, and an expodited complinint ¢

See Bell Atlantic New York QOrder $% 422-23, SEC Tevas
Order, Application of Verizon Pennsylvania Ine., Verizen Lowg
Glohal Networks Inc., and Verizon Select Services Ine.. for Authaoy
in Pennsvlvania, 16 FCC Red 17419 (2001) at App. €4 71 Verizan Py

Bell Atlantic New York Order % 429 (“Although the Comm
monitoring and post-entry enforcement, we have never reguired B0
te such mechanisms as a condition of section 271 approval v S8 Tova

See 47 U.S.C. 8 271(AX6). See wlso Bell Adantic New Vark Orde
47 U.8.C. § 271(d)9).

53

pE
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more than adequate assurance that Qwest’s market will remain open. and ths pro

interest mquiry has been met.

C. No Intervenor Has Demonstrated Thst Thive Are
Circumstances” That Would Make Long Distanre Emtry £
Public Interest.

it

The final piece of the public mterest inquiry involves a defgramation th

“unusual circumstances” that would make section 271 approval tmppropriate”

i

stated that it “may review the local and long distance markets™ in a slate “to

not unusual circumstances that would make entry contrary to the puishie

particular circumstances of [the BOC’s] application.™ The FCC hag »

circumstances” to exist — indeed, it has never rejected # section 271 #

interest grounds at all where the BOC has satisfied the competitive chieekdist.

An “‘unusual circumstance” is a set of facts that wounld jestife

application norwithstanding that it has complied with the cotpetilive

assurances that it will continue to comply post-entry - (it 15, & et

the BOC’s prima facie case that interLATA entry 1s justified, For this reason,

for the witnesses to merely assert that a problem exis

proof and then demand that Qwest disprove the allegation.”

33

See Bell Atlantic New York Order 9 423, Memosandum Opsr
England Inc., Bell Atlantic Communications, Ine. {d/bia Verizon L
(dibia Verizon Enterprise Solutions) And Verizon Clohal Networks
InterLATA Services in Massachusetts. 16 FCC Red 8988 % 233 (2003
Pennsylvania Order at App. D4 71 Ferizon Rhode Island Order at App. 1YY 71
& 71; BellSouth Georgia/Lovisiana Order at App. D% 71

i ld.

gt £

See Liberty Consulting Group. Public Interest Report, o #x
arporation’'s Compliance with § 271 of the Telecommunications Act of |
71 Workshops (Oct. 22, 2001) (“Multistate Facilitiutor’s Public Iterss

Co
2

15
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PUBLIC YVEREMGS

The FCC has specifically identified several factors that CLECs have advar

emphatically do not count as “unusual circumstances.” These include (1) the low per

total access lines served by CLECs, (2) the concentration of competition in dens

urban areas, (3) minimal competition for residential service, {4} modest facih

investment, and (5) prices for local exchange service al maximum per

price caps.” The FCC has determined that such factors do not result frany a “sin of om

commission” on the part of the BOC and have no place in the public interest te

has complied with the competitive checklist, it should not be punished # “{ ]

control, such as individual competitive LEC entry strategies,” result in low CL

6y

volumes.” In particular, the FCC has rejected the suggestion thal a low fevel of reside

competition might justify a public-interest denial of a section 271 application no legs than sine

appropriate to ask those who make public interest assertions to demonsteat
support their claimed reasons why the public interest would not be set ¥ g
on Saff Volume Vi1 Regarding Section 272, the Public Interest, and Tresck A, & the
L8 WEST Communications, Inc.’s Compliance with § 271{c} of the lduum;:‘enu
971 198T, at 29-30 (Mar. 15, 2002) (quoting the Multistate Facilitator's Poblic luas
Conditional Statement Regarding Public Interest and Track A, Towa I
WEST Communications, Inc. n/lda Qwest Corporation, Docket Nos. 1
("Towa Report™) (affirming the Facilitator's analysis of the burden of pmm
Service Commission of Utah, /n the Mauer of the Application of O
Comnnnications, Inc., for Approval of Compliance with 47 (U7.8.0 § 27 Edi
20023, at 6 (concluding that “partics asserting that unusual circumstances
(')rdm' on (’}r(')up SA Muu; In r/w Mam}r (){‘Ilrc App/icnfimx nf' f)m*c Cor

:md 1/11110\'1110/ /Is Wmc ment of Gem*m//\ A un/rzh/r' Terms, I)mkct \ ¥
30, 20013, at 7 (“*Qwest does not, in our opinion, have the burden of ratsing and dnp;m
imagimable. Their burden is to provide the demonstrations required by the federat Aey b
any allegations by others as to special problems or circumstances which noehe wal
recommendation sought by Qwest here.”).

" See Bell Avlantic New York Order §426: SBC Texas Order S 410

- Bell Atlantic New York Order Y427,

o Verizon Massachusetts Order § 235, SBC Kansas/Okliehoma Order % 268, Verfson %
126,

16



PUBLIe  EHSION

zx m the last three years.” CLECs’ complaints that they cannot realize a sufficient profit on
thetr services are likewise irrelevant, since “incumbent LECs are not required, pursuant to the

reguirements of scction 271, to guarantee competitors a certain profit margin.”™  Finally,

prlie interest inguiry at all.®

The only alleged “unusual circumstance” actually in the evidentiary record is Mr. Stacy™s

My, Shimons’s suggestion that Qwest’s UNE-platform price is too high relative to the state-

st TFR raite 1o permit CLECs to carn a positive margin in the residential market.® That clatn is

A

the type of “unusual circumstance” that could overcome the strong presumption that Qwest’'s

gt compliance makes its entry into long distance consistent with the public interest. As

zel polnted out in his rebuttal testimony, nothing in the 1996 Act requires a BOU to

ponstrate that every method of competitive entry is equally profitable for CLECs in cvery
grrenmstance no matter who they are serving or where.”” Congress provided three different ways
for comipetitors to enter the local market; facilities-based competition, UNE-based competition,

g resade. As the FCC has held, Congress provided these three different avenues precisely

-1 “envisioned competitors entering the market through different entry mechamisms

3

SellSouth Georgia/Lowisiana Order 3 282; Verizon Vermont Order % 63, Verizon Rhode lsland Crdes®
KasasMissouri Order % 126: Verizon Pennsylvania Order 3 126; Verizon Massachusetts Crder$ 235
fattoma Order 3 268, SRC Texas Order 3 419; Bell Aduntic New York Order € 426,

.
et

3

£ Kansas Oklahoma Order 9 65.

© 281 See also Bell Atlantic New York Order 9 30 (holding that “anecdotal™ evidence of ™
nsufficient w prove “that the BOC s policics, procedures, or capabilities preciude it from satigtys
Tof seotton 2719,

Sewr Btacy Test, (Staff Ex. 3) at 29-30; Simmons Test. (Midco Ex. 38) at 19-20.

Spe Toitrel Rebuttal (Qwest Ex. 2) at 23-26.

17



arsler different circumstances.”™ For this reason. that one mode of entry may be less profitable

than another in a given situation is irrelevant for the purposes of section 271. Indeed, i g

geemt order approving Verizon’s section 271 appiication for Vermont, the FCC refected the

ment that a section 271 application could be contrary to the public interest simply becanse

fevel of UINE-based competition, in particular, in the residential market was somehow oo
s 10

We disagree with commenters that low levels of facilities-based residential
competition in Vermont indicate that it would be inconsistent with the public
mterest to grant this application. Given an affirmative showing that the
competitive checklist has been satisfied, low customer volumes in any one
particular mode of entry or in general do not necessarily undermine that
showing *

I CLECs find it difficult to profitably enter the residential market vin the UNE plat form,

the Act permits them to use resale under 47 U.S.C. § 251{c)(4), which guarantess CL

positive margin in the market: resale allows CLECs to purchase the very same whelesale service
4% they would receive with a UNE platform but at a 15% avoided cost discount from tie retil

price. no matter how low those retail rates may be set.” In the Verizon Vermont Oy

UNEs are priced from the “bottom up,” that is beginning with a BOU™s costs plus
a reasonable profit, whereas resale is priced from the “tap dm\f'n, that is.
begimning with a BOC’s retail rate and deducting avoided costs. Such ditfering
price structures are evidence that Congress envisioned competitors entering the
market through different entry mechanisms under different circumstances. Sueli o

Fevizem Vermont Order 4 69,

. % 63 (ewphasis added). In the Ferizon Vermont Order, the FCC specificaily rejected ATE
“am’s claim that Vm?cm s section 271 application was not in the public inferest becanse of Ve
1 prices, finding that “it is appropriate to consider the cffect of resale on whether a prics
“ihe Act contemplates ('hc existence of subsidized local rates in high-cost arcas and addres
squeezes through the availability of resale.” Il 9 69,

e Tr, 4122702 (Teitzel) at 142:3

18




‘istenion ensures that resale provides a profit margfm where, as 1s the case hoere.
th coats of individual elements exceed the retail rate.

Blv, the FCC just repeated this interpretation in the BellSouth Georgia/Louisiana Order.”
proceeding, Mr. Simmons has acknowledged that a resold line is essentially the same ss a
s platform, just with a different statutory pricing scheme:

A UNE-P 15— with Qwest’s pennission to describe it from my standpoint, &

resold product s a retail price minus the avoided cost. A UNE-P is built exactly
backwards. 1t starts with all the elements from cost factors up totaling up the total

amount but it behaves an awful lot like a resold product.”

Thug, resale under section 251{(c)(4), with its separate statutory pricing scheme and its

untsston-guaranteed 15% potential margin, is the answer to any CLEC that does not believe

ral rates in South Dakota are high enough to permit it to earn a profit using a UNEB

nchuding Mideo counsel’s hypothetical (and very unwise) CLEC who “isn't

srested ™ in providing any service other than basic, unadomed local calling. No matter where

el price of the 1FR is set, a CLEC using resale would always pay a wholesale cost that is

LA percent tower.

Muoreover, the witnesses’ single-minded focus on UNE-based entry is also willfully blind

% the realities of competition in the South Dakota residential market. 1 is easy to understand

- Mr. Stacy and Mr. Simmons attempt to get this Commission to look at UNE-based

competition alone:  there is so much residential competition in South Dakota using facilities-

wed and resale-based strategies that the witnesses’ claim that competition is impossible in the

whential wmarket 1s not credible. Facilities and resale-based CLECs are now actively serving

Pertzom Vermont Order % 09 (emphasis added).

BolSonaly eorgia/Louisiana Order ¥ 287 {(same).

Tr 4730002 (Simmons) at 47:2-10.
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# mumbers of South Dakota residential local exchange custemers; as noted above, Just

1 Ikota CLECSs, FiberCom and Mideo, have acknowledged in this proceeding that

g abmost JCONFIDENTIAL DATA BEGINS: XXXX CONFIDENTIAL

4] restdential access lines via these means, and the total number for all CLECs 1s

The suggestion that it is impossible to serve residential customers in South

s
et

sty because UNE-based strategies yield less than desired profits bears no connection

] the market in this state.

i gmy pvent, the witnesses™ contention that it is impossible for CLECs to earn positive

g UNE platforms to serve residential customers is thoroughly disproved by the

I'he wimuesses’ suggestion that the UNE platform is “upside-down” in the residential

ey the fact that they ignore the revenues (or savings) that the CLEC would

winl the 1FR charge for basic local service, such as switched access charges, vertical

P

y as caller 1D or call waiting), incremental toll, and the subscriber line charge. No

erson considering whether to enter the local market would ever ignore these

of revenue.  In a recent section 271 order, the FCC made clear that such

wasud revenues and savings must be included in the comparison:

2T and WorldCom also fail to present other evidence that would be relevant
widential-only price squeeze analysis, such as the incremental toll revenues
wotld be geperated by winning the local, intrastate, and interstate toll

ToAsIRAl (Teizely ap 70:25-71:2.

sek Mddis FiberCom, L.1.C s Responses to Qwest Corporation’s Data Requests for Black Hills
wa 3y at 1-2 FiberCom's Data Request Response™): Midcontinent’s Response to Qwest’s Data
2 22,2002, (Qwest Ex, 4) at 1-2 ("Mideo Data Request Response™).

Eprmpey Orderd 71,

20
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v “price sqreeze” analysis also must consider the “expected net access

1, Mr. Teitzel demonstrated that a CLEC using the UNE platform to

esrdential customer in Sioux Falls, South Dakota must pay $22.16 for a
. Sumimens conceded during the live hearing,” includes everything a'

a full complement of local services and vertical features” He also

© 4 argeting the same customers as Qwest, it has the potential

14 of revenue on average from each customer:™

iC Revenue From Average Customer
Rate Group 1: $18.15
$5.48
$2.43
S $4.65
ched access $4.44
erstate switched access $3.19
$38.34

cost for a UNE platform from their potential revenue yields a potential

Actual margins, of course, will depend on how a CLEC chooses to

Srrdons) ol 26025 10 27:7,

ko Track APublic Interest Summary, David Teitzel, April 22, 2002 (Qwest Ex. 6) at 7.

tal access line are approximately $26. See Tr. 4/22/02 (Teitzel) at 143:18-

¥ does not cover Qwest's costs; Qwest generates the positive net margins by -
£ rate additional revenue,  If a CLEC chooses not to provide these
v wse themy), the CLEC always has the option of providing basic local

sined above) guarantees the potential for a positive margin.

21
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amd what customers the CLEC targets. CLECs can generate much higher

v e L

‘E platform, for example, by targeting those customers most likely to

¢ with multiple additional vertical features. By way of illustration, Mr. Teitzel

st in Ins rebuttal affidavit that Qwest offers customers a package (called

e

sice”d of o residential access line plus over 20 vertical features for $32.95 per

That service generates $48.49 in monthly revenue for Qwest.*" CLECs can offer a
and camn similar revenues via the UNE platform without paying a single
y there 1s no incremental UNE-platform charge for additional features.® W hile
senowledges that there was some confusion on this point at the hearing (largely because
it elear that the two columns in Qwest Exhibit 6 represented a CLEC’s costs and
revennes and did not compare CLECs’ and Qwest’s costs), Qwest believes that this -

demonstrates that CLECs are able to profitably enter the residential market via

The only other evidence in the record regarding the supposed “price squeeze” was the-

erparison that Mr. Simmons presented.”  According to his chart, Midco’s costs for a

~platform line are $26.50, while its revenues are only $23.95, causing the service

1y e “under wader.™ But this chart is woefully incomplete.  First, Mr. Simmons conceded

Ay

wamination that Midco charges the same subscriber line charge that Qwest does:

See Tefze! Rebuntal (Qwest Ex. 2) at 35,

15 ppdited by V. 4/22/02 (Teitzel) at 34:10-12.

. Rludeo concedes this as well, See Tr. 4/30/02 (Simmons) at 38:11-18,

Mideonunent Communications Testimony, Summary (Mideo Ex. 39),

22
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ts Mr. Toitzel explained and Dr. Griffing on behalf of the Staff agreed,” the subscriber

is reverue to a local exchange carrier; it is not passed along to the federal

frgat s 8 tax or contribution to the federal universal service fund. That revenue, which
Wik ddid not include in his comparison, would by itself bring Midco’s revenues from a

wiit nbove its costs, a point that Mr. Simmons conceded outright:

£ Does that include the $5.48 subscriber line revenues we were discussing?

A No.

{3 50 iF we were to add $5.48 to this column, for example, it would come out
positive in your exhibit, just simply on the basis of —

A {n the UNE-P column?

i3 Yix,

& Yes, i would.

and, Mr., Stmmons also conceded that his comparison did not include any revenues

wovertieal feature revenues such as call waiting or caller ID:

0 ... 20 vou charge for vertical features, for custom calling features?
A ... The package that we offer may be four choice features for an

additional 4.95.

03 Okay. And do these figures that you provided us on Exhibit 39 show any
revenue for vertical features?

A It dees not *

e 42002 (Sunmans) at 34:13-18.
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03 .. PYlou say vou provide a package of features at 4.95. Mr. Teitzel
mshicates that Qwest on average provides features to customers at 4.65.
Wold those be comparable numbers, in your estimation?

adelitional §4.65 to $4.95 in features revenue would drive the residential UNE-

I heariny that “long distance charges are not flat rated” and that “[sJome customers will

e g distance.”™ Mr. Simmons testified that Midco charges 7.9 cents per minute
ol & I

distance,” and it 13 not clear whether this amount is reflected in the “billing” revenue

3ot Mideo Exhibit 39, Given that FiberCom’s witness Kyle White acknowledged that a

s margins on toll services are well in excess of 50 percent,” Mr. Simmons’ possible

fo gecowmdt for this revenue in his comparison is very significant. It is certainly possibie
we Mideo generates from its long distance service would make a UNE-platform
‘en more profitable.

i sum, Ohwest has demonstrated that the parties’ allegations of a UNE-nlatform “price

< do pot have any merit. CLECs are able to generate a profit in the residential market via

A5 platform and, even if they were not, they would still be able to enter the market and

sarantecd profit via resale. The parties have not established that there are “‘unusual

e that would justify denying Qwest’s section 271 application for South Dakota.







s overndt v ERNIGD

2 ... [ Y]ou say you provide a package of features at 4.95, Mr. Teitzel
indicates that Qwest on average provides features to customers at $.65.
Would those be comparable numbers, in your estimation’?

A Yes.*

tncluding this additional $4.65 to $4.95 in features revenue would drive the residential 172

platforns margin even further into positive tervitory.

Finally, it is not at all clear from Mr. Simmons’ chart whether he has included all of the
fong distance toll revenues attributable to the Jocal customer. Mr. Simmons acknowledged
during the hearing that “long distance charges are not flat rated” and that “[s]ome customers will
buy much more long distance.”™ Mr. Simmons testified that Midco charges 7.9 cents por minuic

Tar lony distance,” and it is not clear whether this amount is reflected in the “billing” revenug

o in Mideo Exhibit 39. Given that FiberCom’s witness Kyle White acknowledged that o

(s margins on toll services are well in excess of 50 percent,® Mr. Simmons’ possible
ftlure o aecount for this revenue in his comparison is very significant. It is certawnly possibie

that the revenue Mideo generates from its long distance service would make a UNE-platform

: even more profitable.

In sum, Qwest has demonstrated that the parties” allegations of a UNE-platform “price

#¢" do not have any merit. CLECs are able (o generate a profit in the residential market via
the UINE platform and, even if they were not, they would still be able to enter the market and

e a guaranteed profit via resale. The parties have not established that there are “umisual

wstances” that would justify denying Qwest's section 271 application for South Dakota.

d.owt 37014418,

K oar 3325

o A2 (White) at §7:10,

b2
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PUBLIC VERSION

L.  CONCLUSION

For all the foregoing reasons, Qwest respectfully asks the Commission to find that

application to provide interLATA services in South Dakota is “consistent with the

public interest, convenience, and necessity,” within the meaning of 47 U.S.C. § 27 Hd)3HC) and

the FCC vrders interpreting that section.

Diated this 21st day of May, 2002

RESPECTFULLY SUBMITTED,

N )0

Jflham R. RIChdI‘dSOH, Jr.
Jgnathan J. Frankel

Wilmer, Cutler & Pickering
2445 M Street, N. W,
Washington, DC 20037-1420
(202) 663-6113

John Munn

1801 California Street, Suite 4900
Denver, CO 80202
(303) 672-5823

Attorneys for Qwest Corporation
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BEFORE THE
PUBLIC UTILITIES COMMISSION
STATE OF SOUTH DAKOTA

IN THE MATTER OF THE ANALYSIS INTO )
QWEST CORPORATION'S COMPLIANCE )
WITH SECTION 271 (C)- OF THE )
TELECOMMUNICATIONS ACT OF 1996 )

DOCKET TC 61-165

QWEST CORPORATION'S OPENING POST- HEARING BRIEV ON
PERFORMANCE
(P1Ds, Actual Performance and Data Reconciliation)

1. INTRODUCTION

Section 271 requires Qwest to open its markets to competition before the FOO can
approve a Bell Operating Company’s application for interLATA relief. Congress identified
14 different elements that BOC’s such as Qwest must make available to CLECs before the
markets would be considered open.' To establish that it is adequately providing cactr of the
14 1tems on the checklist, Qwest must demonstrate that:

It has a concrete and specific legal obligation to further the [checklist] itom

upon request . . . and that it is currently furnishing or 1% ready to furnish the

checklist item in the quantities that competitors may reasonably demand and

. ki
at an acceptable level of quatity.”

Qwest presented several witnesses regarding South  Dakota interconnection

agreements and its Statement of Generally Available Tenms (SGAT) (o establish the first

T4TUS.C 8 2712 B).
= Bell South Lowisiana Order at 9 54.



aspect of the FCC’s test — the legal requirement. To establish the s

providing each item on the checklist at an acceptable level of quality - Uw

its comimercial performance data and the ROC O3S test. The FOCU has

BOC’s “performance towards competing carriers in an actual copsnercial ¢

best evidence of nondiscriminatory access to OSS and other netwark ¢

Thus, commercial performance data is the most importunt evid

providing each aspect of the checklist to CLECs in South Dukota st an

quality. When commercial volumes are low in South Dakota, the Comn
either regional performance results, the ROC 088 test, or both lo deternune wheth
satisfies the checklist item.

Qwest demonstrated through both South Dakota specific and ey

data that Qwest 1s providing interconnection, UNEs, resale and other sorvd

checklist to CLECs at an exceptionally high level of gquality.  The (

formally find that Qwest meets cach aspect of the checklist subj

the ROC OSS test.

11. THE COMMISSION _SHOULD  EVALUATE

PERFORMANCE UTTLIZING THE FCC'S ESTARLIS]

Over the past several years, the FCC has created a well defing

evaluates performance data in Section 271 applications.  The

emphasis on PIDs negotiated through an open process, such as occurred w fhye

FCC concluded that when “[performance] standards are developed through open pre

with input from both the incumbent and competing curriess, thesy s

informed and reliable attempts to objectively approximste whether ooy

* Verizon Pennsylvania Order at Appendix C % 13




being served by the incumbent in substantially the same thne or moanne

provides them a meaningful opportunity to compete.” The FOO held:

Thus, te the extent there is no statistically
between a BOC's provision of service o com
and its own retaitl customers, the Commsission
not look any further. Likewise, if s BQ{ pmz
e L‘Gn’iﬂt‘{}ﬁﬁ_ carriers satisfies the pe

{31 B

product category. the Comm

as a whole.

Thus, the ultimate

-

* Verizon Massachusetts Order at LR
® Verizon Connecticut Order at Appendix D-5. % & ({ictober 2
b1,

7 Verizon New York Order at %959,

" Verizon Connecticut Order at Appendix D-5.% 8.

? Verizon Connecticut Order at Appendix D-5,% 9.

10

Verizon Pennsylvania Order at 390, Verizon eonsistantiy




performance on a checklist item by checkhist item

1% 10 assess all of the P

performance is adequate. To make

most recent months of performance data.’

November 2001 1o February 2002 performance &

£

overall performance meets the FCC's Secuon 27

had 271 applications granted with substantial failures in

Qwest’s performance data consistently shows that Qwest meets the

for each aspect of the competitive checklist, cach product moeus

and virtually every measure for each product on the checklist,

concedes that Qwest’s reported performance dats should be

Qwest meets each aspect of the checklist. ™~

. OWEST'S PERFORMANCE DATA IS “ACCIRATEAND RELia e~

a. Liberty Consulting Audited and Reconciied Ft}m:xf 3’&'&5;2?213#13!{ i
and Found it “Accurate and Rehahk&“

Liberty Consulting, the independent third-party hired by the ROC 1o audit awd
reconcile Qwest’s performance data, has twice concluded that Qwest's performance gy is
“accurate and reliable.” Before reaching this conclusion, Liberty spent ahmost two seais

auditing Qwest’s performance data,”” and the last eight months recenciling varous aspegts of

umduty foops.
"'See, e.q., In the Marter of Application hv Bell Atlantic New York for Autho

Communications Act to Provide In- Regu_m InterLATA Service in the Staze
and QOrder, CC Docket No. 99-295 ("Bell Atantic New York Order™y

300, 301 and 323 (Dec. 1999).
" 4/29/02 Tr. (Finnegan) at 89-95, 98-99.
" 4/25/02 Tr. (Stright) at 8.




Qwest’s data with that of interested CLECs."" Before reaching this conclusion,

: b I8 E siitts s e B
audited each of Qwest’s performance measures.” As to each performumes nresss

Liberty analyzed Qwest’s process for collecting data, analyzed sample data sets,

performed independent calculations.'® Before reaching this conclusion,

over 10,000 orders. and evaluated hundreds of thousands of pages of documients

reaching this conclusion, Liberty interviewed scores of Qwest and CLEC

considered numerous aliegations of CLECs, in various circamstances demag

conduet addivonal waining, and used its professional judgurent.”  Given the

breadih of Liberty’s work, #s conclusion that Qraest™s data is “accurate and w

To the contravy, o1 wthe

FCs decisqons show that AT&T bad “dats wars™ w

SBC. In prior apphcations. AT&T argued that the BOC s

. 14 5 . o s L
and unreltable.”” Here, AT&T acknowledees that # s

=

~ 2i) .
performance data.™ In fact, AT&T s only argument was thiut }

to verify the accuracy of Qwest’s performance results. Given all of the wark thas

3

described, this is hardly a basis to withhold judgment on Qwest’s commerciad data,

" 4;25/02 Tr. (Stright) at 9.

¥ Owest Exhibit 69.

' Qwest Exhibit 70.

" 4/25/02 Tr. (Stright) at 13-14.

" Washington April 22, 2002, Transcript at 6816-6823.
® Verizon New York Order at 99 300-310.

* 4/29/02 Tr. (Finnegan) at 98-102.

.



It is instructive, however. to evaluate all that Liberty did to verify

performance data is accurate and reliable. Initially, Liberty audited cach {wes

23

measure in PID version 3.0, as described in its 156 page audit report, =

audited each PID added or modified to create PID version 4.0

Liberty concluded that Qwest’s data is accurate and rehiable.

Liberty, however, also managed the data reconciliation project. Data reeoncii;

started in September 2001 based upon the PIDs. products and stmtes identit

The CLECs, not Qwest, identified those areas where it had even a scintitly of evide

Qwest’s data was inaccurate. All CLECs involved in existing section 271 proceads

notified of this data reconciliation opportunity.  Three CLECs - AT&T. Workd

Covad - participated in this effort.

While reviewing over 10,000 orders, Liberty identified, coincident:

Qwest’s performance data. As Mr. Stright of Liberty described, seven of these sues were
“process oriented” and the other seven involved “human error.”

b. Owest’s Performance Data is now Free of the Seven Programming Erpoes
Uncovered by Liberty in the Reconciliation.

The seven process errors, memorialized i Exception 1046 and Observay

1027, 1029, 1030, 1035 and 1038, were all rectifiecd with progranuning chy

i

s

instance, Liberty evaluated the code change. and evaluated duta after the fact to ensure that

the code change rectified the situation. Mr. Stright testified that in eanch instance, )

! http:/iwww.nrri.ohio-state.edwoss/master/pidisept'pmafinaireport. pdf.

22 Titrsy
state.edu/oss/project/data_recon/april/Liberty Data_Reconciliation Report final destipdl
3 4/25102 Tr. (Stright) at 20.

** Owest Exhibit 70.

G



performance data from November 2001 forward was free of these concerns.”  Liborty |

Tz

even acknowledged that in several instances Qwest had already discovered and rectificd o

concern before Liberty found the issue.”® Thus, these seven Observations are 3 vestige of the
past as the data before the Commission is free of these issues.

¢. Owest Has Rectified, and Libertv has Closed the Seven Ohservafions
Involving Small Percentages of Human Error.

The other seven Observations identificd by Liberty in the recenciliation pr

concern slight incidences of human error. It is with respect to these Observations

CLECs complain Liberty should have done more to validute the efficacy of Qhwest’s

corrective action. Liberty has testified that the CLECs concerns were misguided.”
review of the issues raised in the Observations also makes this plain.

i. Liberty Validated Two Human Error Obscrvations with sn
Evaluation of Data after Gwest Took Corrective Action.

Initially, two of the Observations concerning human error received the s

il

remedy analysis as the programming changes. Observations 1034 and 1037

Bl involvedd

historical errors that were short lived. Observation 1034 concermed an crror in whey O

submitted FOCs. This error was only found in May 2001 because Qwest was ransiioning w

a new FOC time for xDSL loops.™ Similarly, Observation 1037 eoncerned mn error i

2001 when Qwest was transitioning to a new center (the QUCC) responsible for managing

coordinated cutovers throughout the region. In both mstanees. Liberty had data i

possession to establish that Qwest corrected the concerns mimy manths

** 4/25/02 Tr. (Stright) at 17.
* See, e.g., Washington Exhibit 1380 & Washington April 22, 2002, Transcrmpe ot 48
7 Washington April 22, 2002, Transcript at 6814,
* Qwest Exhibit 70.
* Qwest Exhibit 70.

~




ii. Liberty Closed the Remaining Five Human Error Observations
Based Liberty’s Judoment that Owest’s Correetive Action would
Cure the Slight Errors.

It is Observations 1028, 1031, 1032, 1033, and 1036 about which the CLECs truly
complain. In each of these cases, Liberty closed the Observation upon a review of truining
materials, interviews with Qwest employees, and upon using its own professional judgment
that Qwest’s corrective action would cure the issue.  These training materials were
substantial as Exhibits 1381C through 1386C show. In at least two instances ~ Observations
1028 and 1031 - Liberty found Qwest’s initial corrective action inadequate. and regumired
Owest to do more.™

During the reconciliation, Liberty identified every performance concern it found m
the reconciliation no matter how small. The purpose of Qwest’s reporting its performance
data 1s to provide the Commission with substantial evidence of how it is perfornving in the
marketplace.  There will always be some amount of human error. This 15 expeoted and
understood. At the same time, Qwest should do what is reasonable to Hmit the amount of
error to that expected. Liberty found that Qwest has done what is requimd.; 31

Observation 1028 concerns the time Qwest reported for the mean time to restorg
unbundled analog loops. Liberty found that Qwest had recorded a time incorrectly tn 6.3%
of the approximately 100 trouble tickets it evaluated. In some istances, as Mr, Stnight
testified, the error made Qwest’s data look worse and in some instances, it tended to make

i

Qwest’s data look better.™ The process for recording times requires a technician to record

P 4725/02 Tr. (Stright) at 17-19.
 Owest Exhibit 70.
.4/25/02 Tr. (Stright) at 19-20,
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from December 2001 and January 2002 and found [thel impact to be e
minimus for interconnection trunks, unbundled analog loops, and unbundied
2-wire non-loaded loops, the three design services involved in the data
reconciliation. Third, the impact of this issue upon AT&T s
disproportionately large and not representative of CLEC commumiy as 4
whole. This is due to AT&T's internal process of waiting beyond the or
due date to complete final test and turn up of interconnection trunk
issue was analyzed in detail by Liberty Consulting in its Anzona reg
Thus, a disproportionate percentage of AT&T s interconnection trunk order:
are properly identified at some point in the history of the order as contnmg &
Customer Caused Miss. As stated above, this Observation resulted {rom {,xm
facts occurring simultaneously: (1) a Qwest caused ‘tlmiiitv delay: and 12y 5
customer caused miss at some point in the history of the order. Thus, 1o the
L\tent that a dlspxopomonme percentage of AT&T's orders were coded as
“customer caused misses,” it increased the likelifiood that this issue would
impact AT&T interconnection trunk ordets.

Qwest has analyzed orders from January 2001 and found that AT&T was 141
times more likely than other CLECs 10 have a customer caused jeopardy code
identified in the history of an interconnection trunk order Qwest.  Simil fi\:
in January 2002, AT&T was 1.89 times more likely than other CLECS to hav

a customer caused jeopardy code identified in the histery of an
interconnection trunk order Qwest. Thus, AT&T is almost twice as hikely
experience a 1031 issue as the CLEC community at large. This data 5 aiso
borne out by the fact that Qwest analyzed all . . . of WeorldCam's
mterconnection trunk orders from the state of Colorado and did not find o
single 1031 issue.

Qwest has analyzed all interconnection trunk. analog loop, and 2ewire now
loaded loop orders throughout the region from the months of i')eu;m et .
and January 2002. Qwest specifically analyzed all orders ox
performance reporting for customer caused reasons. Qw z's'.t, ;
Feature Group D orders, the specific service the R(ﬁ) .T
retail comparative to interconnection trunks.**
this issue effected 1 of the 44,155 (0.002%) analm* hmps th mz {'f
in those two months; (2) this issue effected 5 of 2803 (018
non-ltoaded loops that CLECs ordered in those two months
effected O of the 574 interconnection trunks (0.00%) that
those two months. As stated above, Qwest also analyzed

effected 1 of the 1,176 (.01%) Feature Group D orders in ll‘Ic}sc e o
These percentages are virtually identical to the 0.3% impact found whan
analyzing AT&T’s unbundied loop orders, the service not tnpacted by the
AT&T provisioning concern mentioned above. ™

This data shows that in the months of December 2001 and January 2002, flis e

did not impact the reliability or accuracy of Qwest's performance datn for £100

33 . .

" Unbundled analog and 2-wire non-loaded loops do not have retail comparables.

i

" httpi//www.nrri.ohio-state. edu/oss/master/observations/marfo 03 Lgwest._supp resp.pdf.

1)




interconnection trunk, analog loop, and 2-wire non-loaded orders anywhere v pwest’
region. Similarly, this issue did not impact the reliability or accuracy of performance data for
the comparable Feature Group D orders (the retail comparable to interconnection trunk

.

order T'his data is well within the zone of reasonableness identified by Liberty Consuld

il

on several occasions throughout the reconciliation process. This shows why Liberty

comfortable closing Observation 1031 based on Qwest’'s retraining efforts and

fais

validating that the Observation only affected orders that had a prior facitity miss.

Observation 1032 concerns Qwest’s failure, on occasion, to exclude unbundied i

orders from the average installation metric (OP-4) where the CLEC reguested o fong

standard interval.”’  In the ROC, the parties allowed Qwest to exclude “jolrders with
customer requested due dates greater than the current standard interval”™ because this sllows
the Commission to evaluate how well Qwest is providing service when the standard tntervid
is requested. Liberty found that Qwest did not exclude such orders all of the time.™ Ths
oversight by Qwest, however, made Qwest’s OP-4 data look worse. Qwest retrauined i

affected employees, and Liberty closed the Observation. From a pragmatic stad-point, this

Observation means that Qwest’s OP-4 data for unbundled loops currently befors the

Comimission is a conservative assessment of how Qwest is providing service to CLE
South Dakota today. Even with this conservatism, however, Qwest consistentiv meets its
OP-4, average due date, objectives.

Observation 1033 concerns instances when Qwest incorrectly  recorded  the

EL P : -y - 333() : T 3 C M : o g e 1 4 g
application date.”™ The application date for interconnection trunks and unbundled lvops s

7 Owest Exhibit 70 at 15,
* Owest Exhibit 70.
¥ Owest Exhibit 70.




dependunt upon when the order is received. An interconnection trunk order must be received
before 3:00pm or it is counted as applied for on the next business day. Unbundled loops
gmst be reveived before 7:00pm or it 1s counted as applied for on the next business day.

There were times that Qwest inappropriately recorded the “application date™ as the day it

i workmg the order, even if it was received after 3:00pm or 7:00pm respectively.
HAlthough this technically violates Qwest’s process, this tends to benefit the CLEC because
1

the order is counted as received one day earlier.’’  Liberty closed this Observation by

evaluating Qwest's training materials.  This should not cause the Commission concern

wse this is relatively easy mistake to fix and the error, again, tends to help the CLEC.

Finally, Observation 1036 concemns “retermination™ of interconnection trunks within

w

the central office.™ A retermination is disconnecting an existing trunk from one trunk port in
the censral office and reterminating it on a different trunk port in the same central office.
Fhstorically, (west did not have a consistent method of tracking such orders. Qwest

determaned and AT&T agreed that such orders should be excluded from the data as it is not

prawvisioning a new trunk.”” AT&T still complains about the impact of Qwest’s inconsistant
mestment on historical data. The unrefuted evidence shows that:

This inconsistent treatment occurred on both the wholesale side and on
comparative Feature Group D Orders. Qwest has performied an analysis and
concluded that in calendar year 2001, Qwest improperly included 56 CLEC
re-terminations of interconnection trunks in its reported data. This was from a
iotal of 2,820 reported interconnection trunks. The reported data throughout
the region showed that Qwest met 2,537 of 2,820 (89.96%) interconnection
frunk orders and the data should have showed 2,481 of 2,764 (89.76%:;
terconmection trunk orders. On the retail side the impact was virtually
identical. The reported data showed that Qwest met 4,134 of 4,447 (92.96%)
interconnection trunk orders and the data should have showed 3,935 of 4,248
(92.63%) interconnection trunk orders. The delta impact is 0.2% for CLEC

est Exhibit 70
ingtan Aprid 22, 2002, Transcript at 6849,
S Crvest Exhibit 70,
* O Bahithit 70,




data and 0.33% for comparative retail data. A copy of Qwest’s analysis by
gtate and regionally will be sent through a Data Request associated with
Olbigervation 1036, Thus, the impact on historical performance data is
negligible and affects retail and wholesale data alike.*

Thus, retermination orders constitute a small fraction 'of the total volume of trunk
wrders received and have no impact on Qwest’s data at all. Nonetheless, to ensure that this
e iy r&:x‘;tki'!’k:cl, Qwest implemented a code change that was effective in mid-March, and
wiin retroactive to recalculate December 2001 performance data forward.”™” Thus, Decexnbér
2081 data forward no longer contains this error.  Liberty found that Qwest’s efforts were
addequate to cure this slight error.

I sum, Qwest’s performance data has undergone incredible scrutiny over the last two
vears,  Liberty has audited all aspects of Qwest’s performance data and reconciled data
whire CLECs questioned its accuracy. In both circumstances, after the processes were
pomplete Liberty found Qwest’s performance data to be “accurate and reliable.™ The
Conmmission should rely upon this conclusion, and evaluate Qwest’s data now.

.,  Qwesrs  COMMERCIAL ~ PERFORMANCE  DATA  SATISFIES  TIHE
REQUIREMENTS OF SECTION 271.

The performance data presented at the hearing by Mr. Mike Williams concerned the
“adeqguacy™ of Qwest’s performance. This was presented principally through Qwest's “Blue
Charts.™ Ay stated above, the FCC follows a three step test when evaluating performarice
data in 271 filings: (1) if Qwest meets the negotiated performance objective, the inquiry is
over and the Commission need not perform any analysis; (2) if Qwest misses the negotiated
performance objective, the performance miss must be competitively significant: and (3) eéven

£

i the performance miss is competitively significantly, the FCC evaluates the checklist item

deveww, nrrl.ohio-state.edu/oss/master/observations/mar/o 1036gwest_resp.pdf.
 {wvest Exhibit 70.



ax 2 whole 10 determine whether the miss(es) constitutes an overall miss of the checklist item.
Cwest recommends that the Commission utilize this standard. No CLEC advocated any

ik

Terent standard.

Owest's performance to CLECs in South Dakota and regionally over the last several
mwitths hay been outstanding. This performance has carried over to all checklist items with
reported data. Specifically:

1a. Checklist Item 1 (Interconnection)

Interconnection trunks allow the mutual exchange of traffic between Qwest and
CLECs. Qwest has met the ROC's performance standards for provisioning, maintaining, and
repairing  interconnection trunks thereby keeping interconnection trunk blockage low.
{west’s November 2001 through February 2002 data shows:

e Trunk Blockage. Trunk blockage on CLEC interconnection trunks has been

virtually non-existent, 0.08% or less, far below the ROC's 1% benchmark.

e Trunk Installation Measurements: In South Dakota, Qwest met 100% of us
interconnection trunk installation commitments to CLECs. with an average
interval between 9 and 19 days.47 All of these mnstallation measures have been
at parity in each of the last four months. Overall, trunk installation quality bus
been excellent as well, as 100% of the newly installed trunks did not experience
any trouble within 30 days.*

e Trunk Maintenance and Repair Measurements: Qwest achioved sumilar success

in maintaining and repairing interconnection trunks. The trouble mte for

* Chwest Exhibits 73-74.
1dow 21, OP-3, OP-4.
Y ld a1 21-22, OP-5. OP-5%,



iterconnection trunks has been extremely low - (.06% (6 0 10,000 trunks) or
less each month.” Qwest cleared 100% of CLEC trouble reports within four
hours.™ The mean time to restore interconnection service for CLECs has been
at panty, and well below the 4-hour objective.i‘ These results demonstrate that
Qwest is repairing interconnection trunks for CLECs on a nondiscriminatory
basis.

e Qwest's Blue Chart: The South Dakota Blue Chart contains 11 metrics
concerning interconnection.”® Of those, 10 were at parity in at teast three of the
last four months, and as such show as dark blue. This clearly supports checklist
satisfaction. The sole remaining measure — trouble rate (MR-8) - also met the
ROC standard in three of the last four months, and, as described above, was {ess
than 0.06% in each month. This is not competitively significant to0 CLECs in
any way and no CLEC so alleged. The data unequivocally supports a finding
that Qwest meets this aspect checklist item 1.

ih. Checklist Item 1 {Collocation)

Collocation allows CLECs to place equipment in Qwest central offices or other

structures such as remote terminals.™  The ROC set collocation installation intervals of 90
tays when the collocation is forecasted, and 120-150 days when o forecast is provided
{depending on whether major infrastructure modifications are necessary). The PIDs also set

a 10-day benchmark for feasibility studies. Qwest has consistently met the ROC benchimarks

Loat 24, MR8

B w23, MRS,

Y, MR-,

= Dwest Exhibit 73.

The ROCs collocation P1Ds focus on central office collocations.

15



an the following data shows:
o (Collocation Provisioning: Between November 2001 and February 2602,
Qwest met 100% of its collocation commitments throughout the region.™
o (hvest's Blue Charts: The Regional Blue Chart contains 8§ metrics concerning
collocation,™ Of those. all with data meet the ROC benchmarks. The data
unequivocally supports a finding that Qwest meets this aspect of checklist

item 1.

Im, Cheeklist Item 2 (Pre-Order Information)

Pre-Order information allows the CLEC to interface with its potential end-user
customers. and then to track the orders through to the provisioning process. Qwest has
ponsistently provided each of these pre-order functions to CLECs in conformance with the

RO standards.  South Dakota performance data between November 2001 and February

2 showes:

o Gateway Availability/Change Management/Pre-Orvder Response

Times/Timeouts/Firm Order Confirmations: For all of these performance measures.

Qwest consistently met either the ROC’s parity or benchmark standard in each of
_ - G . . . . e s
the last four months.”® This performance is outstanding and no-one is complaining

about Qwest’s performance in this area. This data shows that Qwest 1s providing

CLECs with non-discriminatory access to its systems.

* Ohwest Exhibit 72 at MGW-PERF-2RG at 33-34,
xhibit 74,
shibit 72 at MGW-PERF-1SD at 28-56.




e (hvest's Blue Charts: The South Dakota Blue Chart contains 37 metrics concerning
pre-order information.”” Of those, 52 were at parity in at least three of the last four
months. and the remaining five had o data at all. The data unequivocally supports

a finding that Qwest meets this aspect of checklist item 2.

b, Checklist Item 2 (Flow-Through)

The flow-through PIDs measure the percentage of time that CLEC Local Service

Reguests (LSRs) are converted into service orders and submitted to Qwest’s back-end

gyslems without manual intervention. The flow-through P1Ds measure the overall percentage
¢f orders that flow-through for all orders (PO-2A) and for orders designed to flow through
{(PO-2BY. AT&T complains about Qwest’s overall flow-through rate.  Qwest’s uses s
regional data on this aspect of performance because South Dakota performance s
comparably low,

& Flow-Through Performance: Qwest’s overall flow-through rate continues 1o
be diagnostic, or for informational purposes only, primarily because the FCU
does not consider flow-through to be a ‘“conclusive measwre of
nondiscriminatory access to ordering functions.”™ Instead, the FCC considers
it to be “one indicium among many” of Qwest’s 08S.™ The FCC recognizes
that CLECs impact heavily the flow-through rates that a BOC can achieve.
Efficient CLECs achieve high flow-though rates while other, less efficient
CLECs have lower flow-through rates.”  Exhibit 1354-C makes it absolutely

plain that flow through rates are highly CLEC dependent with rates ofien

17



varying between CLECs one-hundred fold. For these reasons, the 7€ has
focused less on actual flow-through rates than on whether the BOC’s OSS are
capable of flowing orders through.”’ As a result. the ROC collaberative
established benchmarks for PO-2B - LSRs ecligible for tlow-through
effective January 2002.°" Qwest’s performance demonstrates that its svstems
allow CLECSs to flow through orders at rates better than the ROC standards.

e (west's Blue Charts: The Regional Blue Chart containg 12 metrics
concerning ﬂow—thmugh Of those, all 12 were above the ROC determined

63

benchmark.” The data unequivocally supports a finding that Qwest meets

this aspect of checklist item 2

)
e
£

Checklist item 2 (Billing)

Qwest tracks how timely and completely it bills for services it provides to CLECs,

{west usually provided bills to CLECs in conformance with the ROC standards. When

(west missed the standard, it usually meant that Qwest was making a correction to improve

15 wholesale bills. Qwest’s South Dakota performance data between November 2001 and
February 2002 shows:

o Qwest provided CLECs with timely access to usage records: such records

were provided to CLECs in less than 2.58 days. substantiallv faster than the

ablishing the PO-2B benchmarks, the ROC Steering Commitiee chose to adept benchmarks that wese
“'\ (5 AL\ months uccelerated over Qwest’s proposed schedule of phased benchmark inereases.  Bocause
s’s propose schedule accommodaied a planned phasc-out of non-fatal LSR rejections. Qwest had not been
c‘,xszludmg such LSRs from PO-2 as the PID permits. However, with the accelerated schedule, Qwest has sought
harined agreement from ROC parties to begin excluding non-fatal LSR rejections from PO-2, Overall
A1 result in higher flow through percentages.

Orwest Exhibit 73 a0 7.

54 ..
s

Fwest Exhibit 74,




retail average of more than fourteen days.” Qwest also provided switched
access usage records to CLECs in a timely manner. over 97.5% of the time.
above the 95% benchmark.” Qwest alse delivered nearly all bills ~ over
29% - to CLECs within the requisite 10-day period for thres of four
months.*

¢ Qwest did, however, complete three substantial projects affecting billing in
late 2001 or early 2002. Once those corrections were made. BI-3A (hulling
accuracy), Bl-4A (billing completeness). and PO-7 (billing completion
notifications) have been at or near parity in recent months.”” Thus, the
billing 1ssues identified by AT&T have been rectified.

2d, Checklist ftem 2 (UNE Combinations)

The FCC in 1ts UNE Remand Order required BOCs such as Qwest to provision UNE-
Combinations to CLECs in substantially the same time and manner as it provides equivalent
service to its retail customers.  Qwest has met the ROC's performance standards for
provisioning, maintaining, and repairing UNE-P (both UNE-P-POTS AND UNE-P-Centrex)
in Sooth Dakota. Qwest’s November 2001 through February 2002 data shows:

e Installation of UNE-P: Qwest installed 83% of all its UNE-P arders in South
Dakota without a technician dispatch.  For UNE-P orders in that category.
Qwest timely provisioned over 98% of its UNE-P-POTS orders and 96% of

UNE-P-Centrex orders in average intervals of about 2.7 days and 4.6 davs

yvest Fxhibit 72 at MGW-PERF-18D at 66, BI-1A.
w66, BB,

L ath7, B2
R w A6 (0.7, 68 (BI-3A) and 69 (BI-4A).
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i‘ﬁ:SpC.Cti\»’Cl}hbS Qwest installation performance was equally strong when a
technician dispatch was required.

Repair of UNE-P:  Qwest’s repair of UNE-P lines has been even more
impressive.  The overall trouble rate for UNE-P-POTS and UNE-P-Centrex
lines has almost always been less than 1%. When troubles occurred. Qwest
resolved them efficiently. When no technician dispatch was required 1o clear

the trouble, Qwest cleared 100% of UNE-P-POTS out of service reports within

24-hours and over 94% of such UNE-P-Centrex troubles within 24 hours,”
The mean time to restore both types of UNE-P service was less than 7 hours
when no dispatch was rcquired.ﬂ

Owest's Blue Chart: AT&T attempts to complain about Qwest's performnce
in this area. A close inspection of the data, however, shows that Qwest’s
performance is strong. The South Dakota Blue Chart contans GO metries
concerning UNE- Combinations.”” Of those, 50 were at parity in at least three
of the last four months and 2 had no activity at all. Of the 8§ measures not dark
blue, two were at parity in virtually every month [OP-3B, OP-4A], two were
identified because there was no comparable retail data [OP-0A]. one was UNE-
P-Centrex trouble rate where, like interconnection trunks, the trosble rate (MR-
8) is so low it could not have a competitive impact upon the CLECs, and one

had identical four-month averages for CLECs and retail customers alike. The

st Exhibit 72 at MGW-PERF-1SD at 72, 83, OP-3C. OP-4C.
79 & 90, MR-8. MR-8*,

gt

Pl ot T8 & 89, MR-3C.

I MRA6C.

= Owest Exhibit 73 at 10,



data supports a finding that Qwest meets this aspect of cheeklist item

3. Checkiist Item 3 (Poles, Ducts. Conduits, Righis of Wav)

There are no performance measures associated with Checklist eny 3,

4. Checklist Item 4 (Unbundied Loops)

An unbundled loop is the physical facility that runs from Qwest’s central office tothe
end-user’s premises. Qwest tracks both installation and repair performance dstu m
unbundled loops for eight different types of loops: (1) analag (veice) loops: (23 2owire fipi-
loaded (DSL) loops; (3) ISDN Capable loops: (4) ADSL-Compatible loeps: (3} 4-wire fag-

foaded loops; (6) DS Capable loops; (7) DS3 Capable loops: and (&} line shared joops.

Qwest has consistently met the ROC's performance standards for provisioning, mabntans

and repairing unbundled loops. Qwest’s November 2001 througly February

7 datg shiowe

o  Unbundled Loop Provisioning: Qwest has consistently met & high peres

of its unbundled loop commitments to CLECs in South Dakota and

Over the last four months, Qwest met: over Y5% of analog

of 5.5 days: 90% of 2-wire-non-loaded loops w1 an sverage of 5 dive |

DS-1 capable loops in an average of 10 dayvs and 100% Claprabihs

loops in an average of 4 days.”. Similarly, in the rare crrewmstances when

installations were late, the delays were always at parity with eqaivalent retud
delays. Qwest also met 100% of coordinated cuts for both analog bvaps and

all other loops.”

o  Unbundled Loop Repair: Unbundled loogp repair has been equally impe

Trouble rates have been low. (Qwest has cleared a lgh percertaye of franl

™ Qwest Exhibit 72 at MGW-PERF-1SD at 96, 101, 111, & 119, OP-3. OP-d,
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on time, and, the need for repairs have been infreguent.

e Qwest’s Blue Charr: The South Dakota Blue Uhart go

g

data in the unbundled loops area.”™ Of the 4t met

determined performance objective in at few

This clearly supports checklist satisfaction. Th

for the few performance misses. The

mmpressive. The data unequivecally sup
checklist item 4.

5. Checklist Item 5 (Unbundied Dedicated Interoffice

Unbundled dedicated interoffice transport (UDIT} s the

two central offices. Qwest tracks both installation and repaie pe

and above DS-1 UDITs. Qwest has consistently met the ROCT

provisioning, maintaining, and repairing dedicated ransport.

Dakota, Qwest’s regional data from Novemiber 2001 through §

e UDIT Installation. For both DS and §

Qwest usually met 100% of ws €

average interval of about nine da

2

e UDIT Repairs. The overall trouble rate fur UDHT By

3.0%.”7 When troubles did accur. Owest almsest st

I

within the 4-hour objective.

7 Jd. at 130, OP-13A.

” Qwest Exhibit 73 at 11-13.

'“ Qwut Exhibit 72 at MGW-PERF-2RG at 188189 & 193-196, £3§%
7 Id. at 194 & 201 , MR-8 & MR-8*,

™ 1d. at 192-93 & 199-200, MR-5.
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o  Qwest’s Blue Chart: The Regional Blue Chart conta

dedicated transport.”  Of those. 31 met the R

three of the last four months, and one othier - T

was noted in light blue. Just as with interconnect
performance that does not harm the CL

harm either. The data unequivocally support

checklist 1item 5.

6. Checklist Ttem 6 (Unbundled Switehi

Unbundled switching is provided and measn

on a stand-alone basis. Thus, there are no per

6.

7. Checklist ftem 7 (911, Birectory A

Checklist Item 7 concems three diffe
Assistance, and (3) Operator Services. Muost of the m

item are database updates. and therefore are parity by

iy

s

= pt it

non-discriminatory access by definition.

objectives for this checklist item. Qwest’'s November

shows:

e 91I/E9]T: 911 performance is measis

Seymar

the amount of time to update the 211 ¢

wfl

design. Second, Qwest mstalls amd 1

there was only one 91 trunk ordersd o th

™ Qwest Exhibit 73 at 14,

Tk
bk



however, Qwest’s performance has been consist

. : : o < § 5‘5 TS
commitments met in virtuaily every month.” Ca the

region Qwest repaired virtually every trouble o a
objective.

o  DA/OS: As to operator services and directory

“speed of answer.” which measures the ww

operator and directory assistance persorng! to ¢

"parity by design."‘iﬁ3

e  Qwest'’s Blue Chart: The Regional Blue Chart

checklist item 7. Of those. 135 were at parity in at

months. In addition, there are 3

performance miss was trouble rate for 911

always 0.6% or less. Just as with intero

performance that does not cause competitiv

alleged harm either. The data ansquivey
meets checklist item 7.

8. Checklist Item 8 (White Page Listingsy

The only PIDs for white pages direciory hsting:
processes CLEC end user listings with the same or i

procedures, and personnel used by Qwest for #z ows o

¥ Owest Exhibit 72 at MGW-PERF-18I3 at 198, DB 1A

81 Owest Exhibit 72 at MGW-PERF-2RG at 20708, (371,

8 0d. at 211-12, MR-5.

 Owest Exhibit 72 at MGW-PERF-1SD at 1601 DA-1, 081
¥ Owest Exhibit 74 at 15,



November 200] and February 2002, Qwest complets

directory listings database in an average of (.09 wen
3 . g p— o
93.5%.% No CLEC has challenged this dat. The data

Qwest meets checklist itent &,

9. Checklist Ttem 9 (Number Sdminisiratia

Qwest provides nondiscriminatory a
CLECs to their customers. Between Novem
tested 100% of CLEC NXX codes prior to the !

South Dakota and regionally.™, No CLEC &

supports a finding that Qwest meets checkhist ftom

18.  Checklist item 18 (Unbundlcd

Qwest offers all CLECK

associated signaling i the same msumer that

uses a queuing and routing systemy S i

measurement for this cheeklesst nem

database (“LIDB™). This 15 alse & “purit

challenged this data. The data vneqive

item 10.

11, Checldist Hem 1§ (5omber Portabifite;

Number portability allows cusu

numbers.  To provision number portsd

¥ Owest Exhibit 72 at MGW-PERF-1SE at 161
® Qwest Exhibit 72 at MGW -PERF. 1513 nt 163



umely basis, Qwest has consistently met the

portability in South Dakata, Qwest’s November 2080 ¢

.

o Number Porting Data:

scheduled start time for coordinated |
benchmark. During the same pe

prior to the scheduled start time

This again exceeded the RO s

s South Dakota Biue Chary:

concerning number portuhilitv,”

performance objective i each of
no data at all. This dats wiegut

checklist itenmy 11,

12, Checklist Item 12 (Dialing Varitsy

There are no performance meast

13.  Checklist item 13 (Reciprocad

Reciprocal compensation is made be

behalf of the other. Qwest has usually met the |

portability in South Dakota. Qwest’s Novews

o Reciprocal Compensation:

100% complete in each of the

¥ Owest Exhibit 72 at MGW-PERF-1SD a1 163
¥ Qwest Exhibit 73 at 17.




corrective action has cured the issue, The data o

that Qwest meets checklist item 13

i4. Checklisi I1tem 14 (Resale)

Qwest provides resold services to CLEC

%PV @ Hen

for resale measure performance for twelve products: (1) ¢

(3) Centrex, (4) Centrex 21, (5) PBX, (6) Basic

DSO, (10) DS1, (11) DS3 and higher, and {12} Frame

performance is parity with retail service. Qwest is consigter

1 Bakota.

percentage of resale performance measurements i Sout

fsied

for many of these services. Qwest will focus its dises

POTS, Centrex 21 services. Quwest’s November 2601 ¢
o Resale Provisioning: (Qwest pro

without requiring a technicrmn dispa

§

of 2.64 days or less.”!

installation commitments i an averiee

provisioning of these resold serviees yeguired ¢

also performed well.

e Resale Repair. The trouble sate (MR8

¥ Owest Exhibit 72 at MGW-PERF-15D) at 167, B-48
" Qwest Exhibit 72 at MGW-PERF-15D m 170, OF3C.
P Id. ar 181, OP-3C, OP-4C.

O3
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extremely -- always less than 1.1% -- small once "no gosble found™ s

are excluded. For resold residential POTS servive, Qwest oles

of over 90% of all out-of-service dtuations in 2d-howrs

L. ) W1 - - . g
troubles within 48 hours.” For resold bustiess BOTS

always cleared 100% of all out-of-service situstions

. . L5 on ¥ g i
all troubles within 4&-hours.” For resold Centrex 21

oy
Fodn L

always cleared 100% of all out-of-service situations tn 24 ot

all troubles were cleared in 48-hours.”™ F Finally, Qwest had only one i

report for resold DSL service berween Novembar

1 oand Teb

Hary

. . = G
which was cleared in two minutes.”

o Qwest’s Blue Charr: The South Dakota Blue Chan cen

- G7 ~ . st e
concerning resale.””  Of those, 75 met the ROU performans

least three of the last four months, 4 had ne actlvity @ all

performance that caused a lighter blue on the chast. H s we

two of these measurers were routinely at punity and the

been dark blue but for the misreported trouble wpe

clearly supports checklist satisfaction. The Blue ¢

6 ¢ ot

ALk

the few performance misses. The CLEUs

performance in this area.  The data uncquivocalls

Qwest meets checklist ttem L

7 1d. at 202-03, OP-3C, OP-4C.

% 1d. at 173-177. MR-3 & MR-4.
" Jd. at 184-188, MR-3 & MR-4.
¥ 1d. at 206-210, MR-3 & MR-4.
% Jd. at 290, MR-3D, MR-6D.
7 Qwest Extibit 73 at 19-22,



V, CONCLUSION

presented at the hearing. The data shows com

the 14-point checklist.

compliance with all aspects of the 271 checklisi

test.

Dated this 21st day of May, 2000,
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