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NORTHERN VALLEY 

COMMUNICATIONS, L.L.C.'S 

MOTION FOR LEAVE 

TO FILE COUNTERCLAIMS 

 

 Northern Valley Communications, L.L.C. ("Northern Valley"), by and through counsel, 

and pursuant to SDCL § 15-6-15(a) and ARSD 20:10:01:16, hereby respectfully requests the 

South Dakota Public Utilities Commission (the "Commission") grant it leave to file 

counterclaims against Sprint Communications Company L.P. ("Sprint").
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 As explained more fully in Northern Valley's Opposition to Sprint's Motion to Dismiss, 

South Dakota law provides that leave to file an amendment to a pleading, such as Northern 

Valley's counterclaims, "shall be freely given when justice so requires."  SDCL § 15-6-15(a)  

Here, justice requires that the Commission allow Northern Valley to bring its counterclaims 

requesting declaratory relief because those counterclaims are directly related to, and tend to 

undermine, Sprint's claims against Northern Valley.  Indeed, without its counterclaims, Northern 

Valley will be forced to participate in a one-sided proceeding where the Commission is only 

presented with one side of the relevant events — Sprint's. 

 Moreover, leave should be granted to Northern Valley because no harm will accrue to 
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Sprint by allowing Northern Valley's declaratory claims to remain.  See Isakson v. Parris, 526 

NW2d 733, 737-38 (SD 1995) ("the most important consideration in determining whether a party 

should be allowed to amend a pleading is whether the nonmoving party will be prejudiced by the 

amendment").  Sprint is not prejudiced because it can claim no surprise regarding Northern 

Valley's intent to pursue these claims.  Id. at 738 (amendments to pleadings are especially 

appropriate "when the opponent could not claim surprise, but effectively should have recognized 

that the new matter included in the amendment would be at issue." (citing 6 Charles A. Wright & 

Arthur R. Miller, Federal Practice and Procedure § 1487 (1990)). 

 Indeed, Northern Valley included similar claims in its initial Answer, but sought 

monetary damages on those claims, which caused the PUC to dismiss based on the election of 

remedies statute.  See In the Matter of South Dakota Network, LLC against Sprint 

Communications Company L.P., Docket TC09-098, Order Granting Motion to Dismiss Cross-

Claims (Sep. 15, 2011).  During the course of the hearing on these matters, it was discussed 

repeatedly and at length that Northern Valley would lodge these counterclaims again as 

declaratory claims, eliminating the request for monetary damages that caused the dismissal.  See 

In the Matter of South Dakota Network, LLC against Sprint Communications Company L.P., 

Docket TC09-098, Ad Hoc Committee Meeting (Aug. 30, 2011) 

 Finally, contrary to Sprint's characterization that "this case is rapidly proceeding towards 

completion," Sprint Motion to Dismiss at 2, it has failed to demonstrate that any harm will 

accrue as a result of having these claims adjudicated in this case.  Sprint's witnesses have yet to 

be deposed and Sprint has already agreed with South Dakota Networks that those depositions can 

be delayed until after the Commission resolves the pending motions.  Thus, there is still ample 

time for Sprint to produce relevant documents and evidence before depositions.  And, as such, 



 

 

any modification to the current procedural schedule that may be required would more than likely 

happen anyway as a result of the agreement between Sprint and SDN to delay depositions.   

 Absent a demonstration of harm to Sprint, there is no basis to refuse to allow Northern 

Valley to file the amended counterclaims.  Indeed, justice would require the direct opposite 

result.  The Commission should accordingly grant Northern Valley leave to file its counterclaims 

in this case. 
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